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In2013/2014the ENCdevelopedaframeworkandvisionof independenceandaccountability
of the Judiciaryandasetof indicatorsto assesshe actualstate of independenceandaccount-
ability of EUjudicial systems.The ENC&tarted with the Judiciaryin a narrow sense,not in-

cludingthe ProsecutionAt its GeneralAssembly2014the ENCdlecidedto pursuetheseac-
tivities in severaldirections.Thisreport presentson the one handthe outcomesof the actual
applicationof the indicatorsto the judiciariesof the membersandobserversof the ENChat

wishedto participate,and severalextensiong(sectionl). On the other handit presentsthe

extensionof the conceptualframeworkto the Prosecution(section2).
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Sectionl: Independenceand Accountabilityof the Judiciary

Performancelndicators

Almostall membersand observersappliedthe indicatorsto their judicialsystemsDuringthe

processhe indicatorswere improvedupon.

Thereport presentsthe outcomesfor eachmemberandobserver that participatedindividu-

ally. Theoutcomesare to be usedprimarily by eachJudiciaryto reflect on its strengthsand

weaknessesndto addressthe latter. Thedata must be usedwith care,becauset remains
difficult to captureverydiverslegalsystemsn indicators.

Forthe whole groupof participantssomestatisticsper indicatorare given.Fromthesestatis-
ticsit wasconcludedthat (1) there ismuchroom for improvement with respectto independ-
enceaswellasaccountabilityjudgingfrom the differencebetweenthe actualscoresandwhat

aredeemedgoodarrangements(2) Generally countriesscorehigheron objectiveindepend-
ence (formal characteristicof legal systans)than on subjectiveindependencgperceptions
of independence)(3) With regardto objective independencefunding of the judiciary and

court managementcorelowest. Thefundingof the judiciaryis generallynot well arranged,
andjudiciariesaredepencdent on discretionarydecisiondy governmens. Courtmanagement
is still often in the hands- directly or indirectly - of ministriesof Justice(4) With respectto

accountabilityexternalreviewof the judiciaryand (disclosureof) externalfunctionsof judges
getlow scores Externalreviewis a complicatedissue,becausejf it is not commissionedy

the judiciaryitself, it opensthe door for outsideinterferencewith the judiciaryandthus de-

tractsfrom independence.

Surveyamongprofessionaljudgesabout their perceptionsof their actualinde-

pendence

At the GeneralAssembly2014it wasnoted that judgeshaveneverbeensystematicallyasked
how they perceivetheir own independenceandthat this leadsto a blankspotin the indica-
tors about subjectie independencelt wasdecidedto undertakea surveyamongEuropean
judges.22 judicial organizationswere willing and at such short notice able to organi the
surveyin their countries Intotal 5.878judgesparticipated.

Theoutcomesare presentedfor all participatingcountries.In generalit canbe concludedhat
(1) althoughthere are differencesamongcountries,the vastmajority of judgeshavenot been
underinappropriatepressureto takeadecisionin acasein aspecificwayin the lasttwo years
Consistentwith this, the averagescoreof the judgesof eachcountry when askedto assess
their independenceon a scalebetween0 and 10 (10istotally independent)is an 8 or higher.
When askedabout the independenceof the judgesof their countryin general,the average
scorewasa 7 or higher (with one exceptionof 6). Where inappropriate pressureoccurs,it
comesfrom different sides,externalandinternal.

(2) Takingoribesisanotherform of givingup independenceWith regardto the beliefsamong
judgeswhetherbribesareacceptedacleardichotomyexistsin Europe Whilsthardlyanybody
believesthat judgesregularlytake bribes, in roughlyhalf of the countriesjudgesdo not be-
lievethat bribesare taken at all, while in the other half a sizedle percentageof the judges
believethat bribesare occasionallyr on arare exceptiontaken.(3) Accordingo the judges,
internal matters suchasthe allocationof casesand disciplinarymeasuresare not a bigissue
whenit comesto influencingthe outcomeof casesAlso,the managemenof the court hardly
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everexertspressureon judgesto decidecasesn a specificway. However,manyjudgesexpe-
riencepressureto decidecaseswithin a particulartime. Thisalsooccursin countriesthat oth-
erwisescorevery high on independenceJudgesvere not askedwhether they perceivethis
asathreatto their independenceandit isopenfor debatewhethersucha pressureisagood
or a bad phenomenon.Thesameis the casewith respectto decisionmakingin accordarce
with guidelinesdevelopedby judgesof the samerank.

(4) Theinfluenceof the (traditional) mediaon decisionsof judgesis an important issue.In
manycountries judgesbelievedecisionsare affectedby the media.Thisdirectinfluencedoes
not (yet?) occurwith respectto the socialmedia.

(5) Judgesvere alsoaskedabout changesn their workingconditionsand the impactthereof
on their independencePay,caseloadand resourceswere seenas factors that affect inde-
pendence.

(6) Animportantissueisthe appointmentand promotion of judges.Many judgesin nearlyall
countriesbelievethat judgesare appointedand promoted other than on the basisof ability
andexperience.

(7) Finally,do judgesbelievethat their independenceis respectedby others? Respecigoes
further than the absenceof the exertion of pressureon judgesto decidecasesn a specific
way. It is the actualacknowledgemenbf the importanceof judicialindependenceA large
percentageof judgesin most countriesdo not feel their independencds respectedby gov-
ernment, parliamentand the (social)media.With few exceptionsthey feel they get this re-
spectfrom bodiesinternalto the Judiciarycourt managementCouncildor the judiciary,Su-
premecourts,Constitutionalcourtsand Association®f judges Whilethe latter outcomemay
not comeasa surprise the formeris worrisome.

Pilot surveyamonglay judgesabouttheir perceptionsof their actualindepend-

ence

Many of the legalsystemsof Europemakenot only useof professimal judges,but alsoof lay
judges.Theyare anintegralpart of theseJudiciariesHowever,sincelay judgesusuallyspend
only a smallfraction of their time within the Judiciaryjt wasnot obviouswhethera meaning-
ful surveycanbe conductedamongthem. Thereforea pilot surveyamongstayjudgesin Nor-

way, Swedenand Denmarkwas conducted.The outcomesare presentedper country. The
main outcomesof the pilot arethe following. (1) Layjudgeshaveverysimilaropinionsaspro-

fessionajudges.Layjudgesdo not feel lessindependentthan professionajudges.Whilethey

may be expectedto feel the influence of professionaljudges,especiallywhen they sit to-

gether,thisdoesnot showin the outcomes.Inappropriatepressurewithin the judiciaryis not

reported. (2) Layjudgesare in generalmore uncertainabouttheir answersthan professional
judges,showingfrom a higherfrequencyof the useof 'not sure'asanswer,althoughthis is

not the casefor eachandeveryquestion.(3) In the three countriesexamned, lay judgeshold

quite diverseviewsof the respectthe judiciarygetsfrom governmentparliamentand(social)
media.Apparently thisisanareaaboutwhichlayjudgestend to haveopinionsthat are more

outspokenthan those of professionaljudges.While the pilot hasbeen conductedfor three

Scandinaviajudiciariesonly and cantherefore not be generalizedo all judicial systemsin

whichuseis madeof layjudges,theseoutcomesare promising.Theredoesnot seemto be a
gapbetweenprofessionabnd layjudgesfrom the perspectiveof independencewhichmeans
that independenceascorevalueis upheldby all judges. Froma methodologicapoint of view
the outcomesare promisingaswell. It may not be necessaryto extendthe surveyamong
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judgesto lay judgesto get a reliable overviewof the opinionsof judges.However theseare
first results,and before more final conclusionscan be reachedthe surveyneedsto be re-
peatedfor other (anddiverse)judicialsystemsan whichbroad useis madeof layjudges.

Pilot dialoguegroup

Thewhole purposeof indicatorsfor independenceand accountabilityisto havean informed

discussiorabout these matters within and amongCouncilsand other governingbodies,and

to addressveaknessem legalsystemsn this respect.Forthe discussioramongCouncilsaand

other bodies,the format of adialoguegroupwasdeveloped Asdescribedn the Reportinde-
pendenceand Accountabilityof the Judiciary20132014,the purposeof the dialoguegroups
is to discusghe resultsof the applicationof the indicatorsandidentifyingthe real problems
facingthe independenceand accountabilityof the Judiciaryin eachcountry, and identifying

remedies.lt wasalsodecidedthat the dialoguegroupswould report to the executiveboard

and annuallyto the ENC&eneralAssemblyTotest whethera meaningfuldialoguecould be

heldaboutindependenceandaccountabilityon the basisof the indicatorsa pilot meetingwas
held in March 2015. The pilot dialoguegroup consistedof participantsfrom Italy, Slovenia,
Lithuaniaand Norway.While the meetingcould not meet all expectationsjt wasdeemeda

successasit givesan opportunity for arealin-depth dialogue.

Section2: Independenceand Accountabilityof the Prosecutors

Thissection of the report hasbeen preparedby a sub-group comprisingthe representatives
of five of those membersof the ENCJwhichhavea Councilfor both judgesand prosecutors
(BelgiumBulgariaFrance Romaniaandltaly),togetherwith someinterestedobservers.The

viewsand recommendationscontainedin this sectionare, therefore, the viewsand recom-

mendationof these5 Councilsaand not of the entire ENCJ.

The work of the sulgroup was to consider which of the indicators determined by the ENCJ to
be applicable to the independence and accountability of judges were also applicable to the
independence and accountability of prosecutors. The-guup concluded that the large
majority of the indicators were capable of being read across from judges geputors with
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minor changes of emphasis in some casBlse subgroup tried to identify all relevant
international and European documents that encompass generally applicable standards in
relation to the independence and accountability of the prosecutors tadsposed them in

an analysis of the members and observers of the ENCJ. This analysis resulted in the framework
of accountability and independence of prosecutors.

It was ultimately decided that the indicators for the independence and accountability of
prosecutors developed by the stgyoup in this section would not be applied at this stage even
to the 5 participating Councils. This was mainly because it was thought better first to obtain
the reactions of other ENCJ members and observers, whose Courttilsodiinclude
prosecutors. Moreover, bearing in mind the constitutional similarities between the positions
of judges and prosecutors in the sgboup countries, it may be expected that the results of
the application of the indicators for prosecutors wouwldsely track those for judges.

Recommendationgo the Judiciaryandthe Prosecutors

1. In 2015/2016the dialoguegroupsshouldbe extendedto all interestedmembersand
observers.The outcomes should be integrated and conclusionspresentedto the
Genenl Assemblyin Warsawabout the state of independenceand accountabilityin
the EUand candidatecountriesand about stepsto be taken to addresschallenges
whether at a nationalor supranationalevel.

2. The methodology of the performance indicators for the independence and
accountabilityof the Judiciaryand the scoringrules should be refined. Sensitivity
analysescould be undertakento assesghe impact of different scoringrules on the
scoresAlso,outcomesof the dialoguegroupsmayleadto alterationsof the indicators.
Therevisedindicators(versionl) shouldbe implementedin 2016/2017.

3. The logical follow-up to the establishment of indicators relating to judicial
independenceandaccountabilityisto considerthe establishmenbf indicatorsfor the
guality of justice,sincethe objectiveof anindependentandaccountablgudiciaryisto
produce quality justice for the citizens. Accordingly,it is recommenad that work
shouldbe doneonthe creationof amethodologyto produceindicatorsfor the quality
of justiceasan extensionto the currentproject. Thiswill be a difficult but worthwhile
exercise.

4, Thesurveyamongjudgesshould be improved(versionl) and enoughtime shouldbe
givento membersandobserverdo preparefor the nextsurvey. This surveyshouldbe
held in 2016/2017. As independence and accountability are interrelated, the
possibilitiesshould be examinedto incorporateaccountabilityin the survey.

5. Thefollow-up of the work on the independenceand accountabilityof proseatorsin
systemsthat have Councilsthat include both judgesand prosecutorswill be for
considerationby the ExecutiveBoardandat the GeneralAssembly

6. It wouldbe desirablethat the Eurobarometedustican the EUisrepeatedwith respect
to the perceptionsof the populationsabout (at least)independenceA discussiorwith
the ECshouldbe startedto achievethis.
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In an attempt to move beyonddebatingindependenceand accountabilityof the Judciary at

atheoreticallevel,in 2013/2014the ENChasdevelopedaframeworkandvisionof independ-
enceandaccountabilityanda setof indicatorsto assesshe actualstate of independenceand

accountabilityof EUjudicialsystemsTheENCJ3tartedbyfocusingon the Judiciaryin anarrow
sense asthis wasalreadya dauntingtask:independenceand accountabilityof the prosecu-
tion waspostponedto the nextphase It isworth repeatingherethe frameworkandvisionas
it wassummarizedn the report:

a ¢efdependenceof the Judiciaryasa whole andthat of individualjudgeslie at the heart of
the rule of law. Without it the Judiciarycannotfulfil its functions.Butindependenceloesnot
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standonits own. It mustbe recognizedhat independenceasdiredly linkedto accountability.
A Judiciarythat claimsindependencebut which refusesto be accountableto societywill not
enjoythe trust of societyandwill not achievethe independencdor whichit strives.

It isthe visionof the ENCJhat independene mustbe earned.It is, by no means,automatic.

TheJudiciaryachievedegitimacyandthe respectof its citizensby excellentperformance re-

sultingin impartial, well-reasonedgecisionsThebestsafeguardf independenceas excellent
andtransparentperformance.In that way, the Judiciaryfulfils its mandateand demonstrates
that it doesso. Whilst mistakeswill alwaysoccuranddraw criticism,an independentandac-
countableJudiciaryis opento justified criticismandlearnsfrom its mistakes.Thismechanism
providesa powerful link betweenindependenceand accountability.

Excellentperformancecannotreplaceformal safeguardsTherefore both objectiveand sub-
jectiveindependencef the Judiciaryareimportant. Objectiveindependenceeflectsthe nec-
essaryformal safeguardsyhilst subjectiveindependencerelatesto the perceptionsin soci-
ety, includingthoseof the judgesthemselvesCouncildor the Judiciaryshouldnot focussolely
on formal safeguardsput shouldwork towards improving performanceand informing the
publicaboutthe functionsand the functioningof the Judiciary Eachjudge hasarole to play
in this respect.

Asto the setof indicatorsa pilot wasdonein four countries.At its GeneralAssemblythe ENCJ
concludedthat this empiricd method hasdeliveredusefulresultsandthat it couldbe applied
by all membersand, if they wish, the observersof the ENCJIt wasalsoconcludedthat the
scopeof the project couldbe broadenedto the Prosecution A new project groupwasestab-
lishedto undertakethesetasks.Thecurrentreport presentsthe outcomesof the activities.It
hastwo sections.Sectionl dealswith the JudiciarySection2 isaboutthe ProsecutionWhile
the sectionaboutthe Judiciarypresentsthe actualoutcomesof the indicatorsfor all partici-
pating countriesandthe resultsof related activities,the sectionaboutthe Prosecutions still
conceptuallt appliesthe frameworkand set of indicatorsdevelopedfor the Judiciaryto the
Prosecutiorandimplementsnecessaradapations. It needto be stressedhat while all Coun-
cilsthat participatein the ENChave authority over the Judiciary,only some of them have
responsibilityfor prosecutors. Asa consequenceonly a few member Councilshave partici-
patedin the identificaion of a frameworkandindicatorsfor the independenceand account-
ability of prosecutorsin systemsthat have Councilsthat include both judgesand prosecu-
tors. It is for considerationwhether it would be appropriatenow to consultsupranational
prosecuorial bodies.

gééé)\zx M Lz”LJ‘z”x“ "Zﬁ I 002
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Asmentionedin the generalintroduction,the ENChasdevelopedin 2013/2014a setof indi-
catorsfor the independenceand acountability of EUjudicialsystemslt testedthe indicators
in a pilot for four countries.At its GeneralAssemblythe ENC&oncludedthat this empirical
method hasdeliveredusefulresultsandthat it could be appliedby all membersand, if they
wish, the observersof the ENCJIt wasalsodecidedthat the applicationof the indicatorsby
the membersandobserversvould be supportedandthe resultsevaluatedoy anexpertgroup
comprisingd members,3 from the ENCand an externalexpert. Theexpertgroupwould en-
sureconsistencyandaccuracyof the answerdo the questionnaireusedto gatherthe datafor
the indicators.At the GeneralAssemblya project group wasestablishedo undertakethese
activities.Thisisits report. Thereport providesarefinemert of the indicators,andit presents
outcomesfor all the countriesthat participated,in total 23. Theenvisagedexpertgroupwas
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establishedand performeda crucialrole in improvingthe indicatorsand the consistencyof
the scoring.

At the GeneralAssenbly it wasalsonoted that judgeshaveneverbeenaskedhow they per-
ceivetheir own independenceTheseperceptionswere seenasessentialinformation, in ad-
dition to the viewsin societyandof courtusers.Therefore jt wasdecidedto conductasurvey
amongthe professionaljudgesin Europe.The project group hasdevelopedthe surveyand
organizedits implementation. The outcomesare reported here. The outcomesprovide the

measuremenbdf one of the indicatorssofar missing.Thesurveyis, however,more than that.

It givesarareinsightinto the perceptionsof judgesthan canbe capturedby this oneindicator
andthe outcomesare,therefore,discussedn moredetailin thisreport. Twenty-two countries
participated.Dueto the shorttime availablenot all judicialorganisatiors could organizetheir

participation.Many of the legalsystemsof Europemakenot only useof professionajudges,
but alsoof lay judges.Theperceptionsof lay judgesare very important aswell, but a survey
amongthem raisesspedfic issues.Thepilot surveywasconductedin two courts in Sweden,
two courtsin Denmarkandthree courtsin Norway.Theresultsare presentedhere.

Thedevelopmentand measurementof indicatorsare not a goalin itself. Theindicatorsare

meantto provide the factualbasisto examinethe strengthsand weaknessesf legalsystems
andto openadialogueamongthe Judiciariesn Europe.Theintention of the GeneralAssem-
bly wasto considerthe most advantageousnethodsof implementationof dialoguegroups.
It wasagreeduponto establisha number of dialoguegroupscomprising4 membersof the

ENCJrom different parts of Europe(and possiblyobservercountriesif they wishto partici-

pate)aimedat discussinghe resultsof the applicationof the indicatorsand at identifyingthe

real problemsfacingthe independenceand accountabilityof the Judiciaryin eachcountry,

andidentifyingremedies.Theprojectgrouphassetup apilot dialoguegroup.Theexperience
with this dialoguegroupis evaluatedhere.

It was intendedthat the dialoguegroupswould continueto operate over a period of years.
Moreover,the applicationof the indicators,includingthe surveyamongjudges,would be re-

peatedevery?2 yearssoasto ascertainmprovementsor deteriorationsin independenceand

accountabilityover time. Theframeworkto do this hasnow been established.Furtherim-

provementsare possibleandshouldbe undertakenin the comingyears.It isagrowth process
to graduallyimprove our knowledgeabout independenceand accourability of the judiciary
and graduallyimprove independenceand accountabilitythemselves Thereport offers pro-

posalsfor the follow-up.

It wasconcludedfinally at the Assemblythat in addition to the current set of indicatorsthat

appliedto the Judicary, indicatorsshouldbe developedfor the independenceand accounta-
bility of prosecutorsin systemsthat have Councilghat include both judgesand prosecutors.
Independenceindaccountabilityare alsocrucialfor prosecutordo fulfil their role in the legal
system.Thishasalsobeenundertaken.Theresultsare presentedin section2 of this report.

Themembersof the project group comprisedrepresentativesof 19 memberCouncilsof the
Judiciaryand 7 observers.The project group was coordinatedby Mr. Frits Bakkerand Mr.
Fransvan Dijk of the NetherlandsCouncilfor the Judiciary.The Secretarywas initially Ms.
Merel Berling,alsoof the NetherlandsCouncil Shewassucceededy Ms. YmkjeLugten.

Theprojectgroupwasdividedinto two sub-groupsasfollows:
1. All activitieswith regardto the Judiciarycoordinatedby the NetherlandsCouncilof
the Judiciary
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2. All activitieswith regardto Prosecutorscoordinatedby Mr. HoratiusDumbravaand
Mr. Flavan Poppaof the RomaniarHighCouncil

Theexpertgroupwaschairedby SoniaNaidenovaVS3ulgaria) Theother memberswere:
NuriaDiaz(CGP$pain)ColinTyre(JudicialCouncilScotland)SvenJohannissofDormnstolsver-
ket Sweden)and Monique van der Goes(ENCDffice) actedasthe Secretary. Threeof the
membersrepresentedCouncilsand one the observersasexternalexpert. Theexpertgroup
met on 6 October2014in TheHagueand 26 January2015in Brussels.

Theprojectgroupmet on the following occasions:

18-19 September2014in Madrid, Spain

1-2 December2014in BrusselsBelgium
12-13 February2015in BucharestRomania
9-10 April2015in Lisbon,Portugal

Thissectionaboutthe Judiciaryis organizedasfollows. Paragrapt2 summarizeshe method-
ology on which the performanceindicatorsand their measurementare based,while para-
graph3 providesan overviewof the indicatorsandtheir constituentparts. Paragraph gives
the outcomesof the indicatorsfor all countriestogetherandfor eachcountryseparately Par-
agraphb discusseshe surveyamongprofessionajudgesabouttheir perceptionsof their ac-
tual independencendthe outcomesof the survey while paragraph6 describeghe pilot sur-
veyamonglayjudgesParagraply reportsonthe useof the indicatorsto discusghe strengths
andweaknesseof individualjudiciariesandto developremediesthat hasbeentried out in a
dialoguegroup.Finally proposaldor afollow-up are made.
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The 20132014 ENCJeport Independenceand Accountabilityof the Judiciarysets out the

conceptualframeworkof independenceand accountabilitythat underliesthe indicatorsand
it describeghe indicatorsin detail. Theessentialaspectsare recapitulatedhere briefly. Inde-
pendenceand accountabilityare interrelated and multi-dimensionalconcepts.To cometo

gripswith this complexitya generalframeworkis required. Thisframework canbe summa-
rizedby five basicnotions.

1. Independencendaccountabilitygotogether:accountabilityis a prerequisitefor in-
dependence.Independerteis grantedby society. A Judiciarythat doesnot wantto
be accountablgo societyandhasno eyefor the needsin society,will not gainthe
trust of societyandwill endangerits independencen the shortor longrun. Account-
ability without independencereducesthe Judiciaryto a governmentagency.

2. Theexistenceof formal, legalsafeguard®f independencgobjectiveindependence)
are not sufficientfor ajudgeto be independent.Actualindependencelependson his
behaviourand showsin hisdecisionsandthisisreflectedin independenceasper-
ceivedin societyandits constituentgroupsaswell asby the judgesthemselveqsub-
jectiveindependence)lt shouldbe noted that perceptionsfrequently differ between
societalgroups.

3. Forthe Judiciaryto be independentthe Judiciaryasa whole mustbeindependent
andthe individualjudgemustbe independent A distinctionneedsto be madebe-
tweenthe independenceof the Judiciaryasa whole andthe independenceof the
judge.Whilethe independenceof the Judiciaryasa wholeis a necessargondition
for the independenceof the judge,it isnot a sufficientcondition. Individualinde-
pendencecanbe affectedby the externalinfluenceof state organisatiors andothers,
andby internal influenceswithin the Judciary.

4. Tobeaccountablenot only the formal requirementsaboutaccountabilitymustbe
met, but the populationmustperceivethe Judiciaryto be accountable Evenif there
are formal objectiveproceduresn placeto ensurejudicialaccountability the subjec-
tive perceptionof citizensasto judicialaccountabilityis of equalimportance. Forex-
ample,judgesandthe judicialsystemmaybe seenasaW O f & & 8 dpipaingfor
their own benefit rather than for the benefit of society.
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5. Accountability Jike independencerelatesto the Judiciaryaswhole andto the indi-
vidualjudge.At the levelof the Judiciaryasa whole accountabilitymeansto be trans-
parentaboutperformance while accountabilityof the individualjudgerelatesin par-
ticularto the transparencyof hisjudicialdecisions.

Asthe frameworkdistinguishedetweenobjectiveand subjectiveindependenceandaccount-
ability, definitions are needed.Objectiveindependencerelatesto the way in which judicial
structuresarein practicearranged whilst subjectiveindependenceelatesto the perception
of the Judiciaryamongstdifferent interestgroupsincludingcitizensin general courtusersand
judges.

Theperformanceindicatorsconsistof objectiveand subjectiveindicators.Consistentvith the
definitions,objectiveindicatorsare about the legaland other objectivelyobservableaspects
of the legalsystemthat are essentiafor independenceandaccountability Asto the measure-
ment of these objectiveaspectsthe scoringor categorizationis done by the Councilsor, in
the absenceof a council,other governanceébodies,usinga standardizedjuestionnairelt isa
selfevaluation,but of aspectsthat canbe checkedby anybodywho is knowledgeableabout
the legalsystemsconcerned.

Subjectivandicatorsrelateto the perceptionsof independenceandrelatedtopicsamongthe
population,the usersof the courts and the judgesthemselves.Subjectiveindicatorsabout
accountabilityare not yet available TheENCihtendsto look at perceptionsof accourability
at alater stage.With respectto independenceandrelated subjectsexternalsurveysare avail-
ableabout perceptionsin society.Also,somejudiciarieshaveconductedsatisfactionsurveys
amongcourt users. No data are availableabout the percepions of judges,and the project
grouphasundertakento fill this gap.

Togetaproperideaof the independenceof the Judiciaryobjectiveand subjectiveindicators
needto be assessedogether. In the next sectionthe indicatorsare listed, and the changes
that provednecessaryn the indicatorsasdefinedin the 2013/2014report are described.

Havingdefinedappropriateindicatorsfor objectiveand subjectivejudicialindependenceand
objectiveaccountability the next stepisto identify an appropriae methodologyto scorethe
results. Thisrequiresa normative assessmenbf what is good and bad practice. To simplify
matters, a points system,usingscoringrules,is employed,andthe following underlyingprin-
ciplesareapplied:

1. Withrespectto all formal safeguardsthe keyissueconcernghe easewith whichsuch
safeguardsanbe removedor altered. A safeguarcembeddedin a constitutionoffers
more protection than one containedin normal legislation.Legislativesafeguardsare
more effectivethan thosecontainedin subordinatelegislation,generaljurisprudence
or tradition.

2. Judicialselfgovernment,balancedby accountability is desirable. Where other state
powershavethe authority to makedecisionsaboutthe judiciary,decisionsbasedon
objedive criteriaareto be preferredto discretionarydecisions.
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3. Responsedasedupon transparentrules are to be preferredto ad hoc reactionsto
particularsituations.

4. Judiciabecisionsaandproceduresincludingcomplaintsprocesseshouldall preferably
be formalised,publicandtransparent.

5. Transparencyequiresactivedisseminatiorof information, rather than simplymaking
informationtheoreticallyavailable.

Most indicatorsconsistof severalaspectscapturedby subindicators.With eachsubindi-
cator pointscanbe earned,and a total scorefor anindicatoris reachedby addingup the
scoresper subindicator.

It isunavoidablethat in scoringthe (sub)indicatordy meansof the questionnairein some
casedlifferent interpretationsare possibleand that this createsthe opportunity for coun-
tries, knowingthe scoringrules,to sketcha picture aspositive(or negative)aspossible jf

they so desire. Thiswould go againstthe intentions behind the indicators:to establish
strengthsand weaknesse®f a legalsystemandtherebyto find possibilitiesfor improve-
ment. Whilstthe expertgroupwasdependenton the individualCouncifor the answerst

gave,it soughtto guardagainstthis (theoretical)possibilityby criticallyevaluatingthe an-
swersgivento the questionnairesThedisclosureof the repliesto the questionnaireand
scoresis up to the relevantnationalinstitutions.
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Asexplainedin chapter2, the setof indicatorsconsistsof objectiveand subjectiveindicators,
in asfar astheseare available Theobjectiveindicatorsare dividedinto indicatorsaboutthe
Judiciaryasa whole andaboutthe individualjudge.

3.1 Areascoveredby the indicators

independence accountability
objective Judiciaryas a| Individual Judiciaryas a| Individual
whole judge whole judge
subjective Generalperceptions Not available

Theperformanceindicatorshavebeendescribedn detailin the 2013/2014report. Whilethe
indicatorswere tested in a pilot for four countries,still changesn the indicatorsandin the
scoringruleshadto be madewhenthe indicatorswere appliedto all countries,in particular
dueto differencesin interpretation. Also,someinconsistenciesvent unnoticedearlier,and
were corrected.

Theresultingsetof indicatorsfor 2015is listed below.
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INDICATORSFTHEOBJECTIMEDEPENDENCETHEIJUDICIARXSA WHOLE

1. Legalbasisof independencewith the following sub-indicators:
- Formalguaranteesf the independenceof the Judiciary;
- Formalassurancehat judgesare boundonly by the law;
- Formalmethodsfor the determinationof 2 dzR Jafades;
- Formalmechanismdor the adjustmentof 2 dzR 3afafes;
- Fomal guaranteedor involvementof judgesin the developmentof legalandjudicialreform.

2. Organisatioral autonomy of the Judiciary,with the following sub-indicatorswhere there is a Councilfor
the Judiciaryor equivalentindependentbody:
- Formalposition of the Councilfor the Judiciary;
- Compliancevith ENCguidelines;
- Responsibilitiesf the Council.

Subindicator when there is no Councilfor the Judiciaryor an equivalentbody:
- Influenceof judgeson decisions.

3. Fundingof the Judiciarywith the following sub-indicators:
- Budgetaryarrangements;

- Fundingsystem;

- Resolutionof conflictsabout budgets;

- Sufficiencyof actualbudgets.

4. Managementof the court system.
- Managementresponsibilityof the courts.

INDICATORSFTHEOBJECTIMEDEPENDENCETHEINDIVIDUAUJUDGE

5. Humanresourcedecisionsabout judges,with the following sub-indicators:
- Selectionappointmentanddismissabf judgesand court presidents;
- Selectionappointmentanddismissabf SupremeCourtsjudgesandthe Presideniof the SypremeCourt;
- Compliancevith ENCguidelinesaboutthe appointmentof judges;
- Evaluationpromotion, disciplinarymeasuresandtraining of judges;
- Compliancevith ENCguidelinesaboutthe promotion of judges.

6. Non-transferability of judges,with the following sub-indicators:
- Formalguaranteeof irremovabilityof judges;

- Arrangementdor the transferof judgeswithout their consent.

7. Internal independencewith the following sub-indicators:
- Influenceby higherrankedjudges;
- Useandstatusof guideines;
- Influenceby the managemenbf the courts.
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INDICATORSFTHESUBJECTIVEDEPENDENCETHEJUDICIARXKNDTHENDIVIDUAUUDGE

8. Independenceasperceivedby citizensin general;

- Eurobarometer2013,averageacrossareasof law (Q5.2.Q6.2and Q7.2);
- Globalcompetitivenesseport 20132014 (item 1.06);

- World JusticeRuleof LawIndex2014(item 1.2).

9. Trustin Judiciary relative to trust in other state powersby citizensin general;
- Nationalsurveys.

10. Judicialcorruption asperceivedby citizensin general;
- EurobarometeiSpeciaSurveysEB79.1Corruption:http://ec.europa.eu/public_opinion/ar-
chives/eb_special 399 380_en.htm
11. Independenceasperceivedby courtsusersat all levels;
- Nationalsurveys.
12. Independenceasperceivedby judgesthemselves;
-  ENC3urvey.

INDICATORSFTHEOBJECTIVIRCCOUNTABILIDFTHEJUDICIARXSA WHOLE

1. Allocationof caseswith the following sub-indicators:
- Existenceof atransparentmechanisnfor the allocationof cases;

- Contentof the mechanisnfor the allocationof cases.

1. Complaintsprocedure,with the following sub-indicators:
- Availabilityof a complaintsprocedure;

- Externalparticipationin the complaintsprocedure;

- Scopeof the complaintsprocedure;

- Appealagainsta decisionon a complaint;

- Numberof complaints.

3. Periodicreporting by the Judiciary with the following sub-indicators:
- Availabilityof annualreports;

- Scopeof the annualreports;
- Benchmarkingf the courts.

4. Relationswith the press,with the following sub-indicators:
- Expanationof judicialdecisiongo the media;

- Availabilityof pressguidelines;
- Broadcastingf court cases.

5. Externalreview, with the following sub-indicators:
- Useof externalreview;

- Responsibilitfor externalreview.
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INDICATORSFTHEOBJECTIVECCOUNTABILIDFTHENDIVIDUAUUDGE

6. Codeof judicial ethics,with the following sub-indicators:
- Availabilityof a codeof judicialethics.

7. Withdrawal and recusal,with the following sub-indicators:
- Voluntarywithdrawal;

- Breachof anobligationto withdraw;

- Requestor recusal;

- Decidingauthority;

- Appealagainsta decisionon a requestfor recusal.

8. Admissibility of external functions and disclosureof external functions and financialinterests, with the fol-
lowing sub-indicators:

- Policyon admissibilityof externalfunctions;

- Availabilityof a (public)registerof externalfunctionsof judges;

- Availabilityof a (public)registerof financialinterestsof judges.

9. Understandableprocedureswith the following sub-indicators:
- Dutyof judgesto makeproceedingsntelligibleto the parties;
- Trainingof judges.

Theimportant changesisavisthe indicators2013/2014are the following:

1 Theearliersetcontainedanindicatoraboutproceduresn caseof threat to independ-
ence.On this aspectthe questionnaireled to sucha variety of answers,due to the
diversnature of possiblethreatsthat a consistentinterpretation wasnot possible The
indicatorwasdeleted.

f Theindicator @rganisatioal autonomyof the WdzR A Gakdsd&ofthe subindica-
tors whether or not the Councilis part of the Judiciary.Thisquestion could not be
answeredclearlyfor many countries.Asthe subsequentsub indicatorsaddressthe
positionandrole of Councilsn detail, the subindicatorwasdeleted.

f  With respectto the indicator¥ ¥ dzyoRtieyVAzR A thd subitillictoraboutthe fre-
guencyof conflictsabout budgetsreceivedmanyrepliesthat there were no conflicts,
not becausethere were no conflicts,but merelybecauseCouncilswvere not involved
in financialdiscussionsThesubindicatorwasdroppedasmeaningless.

f TheindicatorW? A NNB Y r@rlaroetHoh-ii RIQy & T $oNwoid dorifusitgiels-
suewith dismissalyeceivedinconsistentreplies.It wasdecidednot to changethe in-
dicatorandsubindicatas, but to clarifythat the first subindicatoraboutwhether or
not a judgecanbe transferredwith his/her consentrequiresa strict interpretation. If
in specificsituationstransferwithout consentis possiblethe answermustequivocally
be that a judge canbe transferredwithout consent.Onlythen the subsequenigues-
tions canbe answered Thesesubindicatorsallowfor a nuancedview of non-transfer-
ability.

1 Theindicatoraboutthe important matter of internalindependenceaaiseddiscussion
aboutthe issueof (binding)guidelinesby higherjudgesand judgesat the samelevel
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to ensurethe uniformity or consistencyof judicialdecisionsTherelevantsubindica-
tors havebeensimplifiedto avoiddefinition problems.It wasunequivocallyconcluded
that from the perspectiveof independenceno guidelinesare the preferred situation,
while non-binding guidelinesare preferred to bindingguidelines.Thisis reflectedin

the scoringrules.

Concerningaccountability two changesvere made:

1 With respectto external review, definition problemsaroseabout the methodsof ex-
ternal review, while the distinctionswere not seenaspatrticularlyrelevant. Therefore,
the subindicatorwasdeleted.

1 Theindicatoraboutthe admissibilityof accessoryunctionsanddisclosureof interests
wassystematizecandsimplifiedto makeit easierto classifylegalsystemsin the scor-
ing rulesit wasmadeexplicitthat both arrangementg1. accessorjunctionsare not
allowed; 2. accessonyfunctions are allowed and made transparent)are equally ac-
ceptable from the perspectiveof accountability Fromthis perspectivethe distinction
betweenspecificpublic/politicaland private functionswasnot consideredelevant.

Thesechangeswere incorporatedin a new versionof the questionnairethat was usedto
gatherthe countrydatafor the indicators.Thequestionnaireis enclosedas Appendixl.
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Theoutcomesare summarizedn the figuresbelow for all countriestogether. The scorefor
eachcountryin combinationwith the minimum and maximumscoreachievedby any of the
participatingcountriesis presentedfor eachindicator. Indicator 12 about independenceas
perceivedbyjudgesisnotincludedin the figures,but it isdiscussedh detailin the nextsection
asa specificsurveywasconductedto gatherdataabouttheseperceptions.

4.1 Method of presentation

Theobjectiveindicatorsexplicitlyseta standardabouthow formal arrangementshouldlook.

Theyspeciy whatisgood,andwhatislessso.ldeally this standardshouldbe met for all (sub)
indicators.Theprojectgrouphasnot attemptedto definewhat for eachindicatorwould con-
stitute a (just) acceptablearrangement Apartfrom practicalmatters, this is essentiallyjunde-
sirable.In the 2013/2014report colour codeswere appliedmechanicallyto scoreson a scale
from 0 to 10, where 5 wasdenotedasneutral. Thispresentationof the scoresmay givethe

wrong impressionthat a technicallyneutral scoreis good enough.To avoid this impression
the outcomesfor eachindicatorare presentedhereaspercentageof astandardizednaximum
scorethat indicatesthe bestarrangements. Asa consequencestatisticssuchasaverageand

standarddeviationcanbe calculaed for eachsubindicatoraswell asindicatoroverall coun-
tries. It isnot possibleto do this acrosghe indicators.

4.2 Stateof independenceand accountabilityin Europe:outcomesin general
Thetable below givesthe averagescoreper indicatorover all participatingmembersand ob-
serversof the ENCJThered dashgivesthe lowest scoreof any country and the greendash
the highestscore.Forall indicatorsa high scoreis goodand a low scorebad. Obviously the
averagescoresgiveonly a veryroughindicationof the outcomes.

1 Asinterval scalesare used(per subindicatorpoints canbe earnedon a scalewith equalintervals:the dis-
tancebetweenl and 2 isthe sameasbetween?2 and 3), takingpercentagess allowed.
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Outcomes in general
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Neverthelesssomegeneralconclusionsanbe drawnfrom the averagesn combination
with a globalinspectionof the countryoutcomes.

1. Thereismuchroomfor improvementwith respectof independenceaswell asac-
countability, judgingfrom the differencebetweenthe actualscoresandwhat are
deemedgoodarrangementg100%).

2. Generallycountriesscorehigheron objectiveindependencegindicatorsl-7) thanon
subjectiveindependencdindicators8-11). Thisis causedo alargeextent by lackof
datawith respectto indicators9 and 11. It is particularlystrikingthat for manycoun-
tries no informationis availableaboutthe perceptionsof the clientsaboutthe
courts Theseexperiencesvarrantmuchmore attention. Theother reasonis that
perceptionsare negativefor manyjudiciaries.

3. With regardto objectiveindependencg1-7) fundingof the judiciaryand court man-
agementscorelowest. Thefundingof the judiciaryis generallynot well arranged,
andjudiciariesare dependenton discretionarydecisionsy the government.Court
managements still often in the handsc directly or indirectly - of ministriesof Justice.
It hasprovento be difficult to changearrangementsn both instances.

4. With respectof accountabilityexternalreviewand (disclosureof) externalfunctions
of judgesgetlow scoresn particular.Externalreviewis a complicatedissue because,
if it isnot commissionedy the judiciaryitself, it opensthe door for outsideinterfer-
encewith the judiciaryandthus detractsfrom independence.
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4.3 Stateof independenceand accountability:outcomesfor membersof ENCJ
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