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9ȄŜŎǳǘƛǾŜ {ǳƳƳŀǊȅ 

 
In 2013/2014 the ENCJ developed a framework and vision of independence and accountability 
of the Judiciary and a set of indicators to assess the actual state of independence and account-
ability of EU judicial systems. The ENCJ started with the Judiciary in a narrow sense, not in-
cluding the Prosecution. At its General Assembly 2014 the ENCJ decided to pursue these ac-
tivities in several directions. This report presents on the one hand the outcomes of the actual 
application of the indicators to the judiciaries of the members and observers  of the ENCJ that 
wished to participate, and several extensions (section 1). On the other hand it presents the 
extension of the conceptual framework to the Prosecution (section 2).  
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Section 1: Independence and Accountability of the Judiciary  
Performance Indicators  
Almost all members and observers applied the indicators to their judicial systems. During the 
process the indicators were improved upon.  
The report presents the outcomes for each member and observer  that participated individu-
ally. The outcomes are to be used primarily by each Judiciary to reflect on its strengths and 
weaknesses and to address the latter. The data must be used with care, because it remains 
difficult to capture very divers legal systems in indicators.  
For the whole group of participants some statistics per indicator are given. From these statis-
tics it was concluded that (1) there is much room for improvement with respect to independ-
ence as well as accountability, judging from the difference between the actual scores and what 
are deemed good arrangements. (2) Generally, countries score higher on objective independ-
ence (formal characteristics of legal systems) than on subjective independence (perceptions 
of independence). (3) With regard to objective independence funding of the judiciary and 
court management score lowest. The funding of the judiciary is generally not well arranged, 
and judiciaries are dependent on discretionary decisions by governments. Court management 
is still often in the hands - directly or indirectly - of ministries of Justice. (4) With respect to 
accountability external review of the judiciary and (disclosure of) external functions of judges 
get low scores. External review is a complicated issue, because, if it is not commissioned by 
the judiciary itself, it opens the door for outside interference with the judiciary and thus de-
tracts from independence.   

 

Survey among professional judges about their perceptions of their actual inde-
pendence 
At the General Assembly 2014 it was noted that judges have never been systematically asked 
how they perceive their own independence, and that this leads to a blank spot in the indica-
tors about subjective independence. It was decided to undertake a survey among European 
judges. 22 judicial organizations were willing and at such short notice able to organise the 
survey in their countries. In total 5.878 judges participated.  
The outcomes are presented for all participating countries. In general it can be concluded that 
(1) although there are differences among countries, the vast majority of judges have not been 
under inappropriate pressure to take a decision in a case in a specific way in the last two years. 
Consistent with this, the average score of the judges of each country when asked to assess 
their independence on a scale between 0 and 10 (10 is totally independent) is an 8 or higher. 
When asked about the independence of the judges of their country in general, the average 
score was a 7 or higher (with one exception of 6). Where inappropriate pressure occurs, it 
comes from different sides, external and internal.  
(2) Taking bribes is another form of giving up independence. With regard to the beliefs among 
judges whether bribes are accepted, a clear dichotomy exists in Europe. Whilst hardly anybody 
believes that judges regularly take bribes , in roughly half of the countries judges do not be-
lieve that bribes are taken at all, while in the other half a sizeable percentage of the judges 
believe that bribes are occasionally or on a rare exception taken. (3) According to the judges, 
internal matters such as the allocation of cases and disciplinary measures are not a big issue 
when it comes to influencing the outcome of cases. Also, the management of the court hardly 
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ever exerts pressure on judges to decide cases in a specific way. However, many judges expe-
rience pressure to decide cases within a particular time. This also occurs in countries that oth-
erwise score very high on independence. Judges were not asked whether they perceive this 
as a threat to their independence, and it is open for debate whether such a pressure is a good 
or a bad phenomenon. The same is the case with respect to decision making in accordance 
with guidelines developed by judges of the same rank.  
(4) The influence of the (traditional) media on decisions of judges is an important issue. In 
many countries, judges believe decisions are affected by the media. This direct influence does 
not (yet?) occur with respect to the social media.  
(5) Judges were also asked about changes in their working conditions and the impact thereof 
on their independence. Pay, caseload and resources were seen as factors that affect inde-
pendence.  
(6) An important issue is the appointment and promotion of judges. Many judges in nearly all 
countries believe that judges are appointed and promoted other than on the basis of ability 
and experience.  
(7) Finally, do judges believe that their independence is respected by others? Respect goes 
further than the absence of the exertion of pressure on judges to decide cases in a specific 
way. It is the actual acknowledgement of the importance of judicial independence. A large 
percentage of judges in most countries do not feel their independence is respected by gov-
ernment, parliament and the (social) media. With few exceptions, they feel they get this re-
spect from bodies internal to the Judiciary: court management, Councils for the judiciary, Su-
preme courts, Constitutional courts and Associations of judges. While the latter outcome may 
not come as a surprise, the former is  worrisome.   

 

Pilot survey among lay judges about their perceptions of their actual independ-
ence  
Many of the legal systems of Europe make not only use of professional judges, but also of lay 
judges. They are an integral part of these Judiciaries. However, since lay judges usually spend 
only a small fraction of their time within the Judiciary, it was not obvious whether a meaning-
ful survey can be conducted among them. Therefore a pilot survey amongst lay judges in Nor-
way, Sweden and Denmark was conducted. The outcomes are presented per country. The 
main outcomes of the pilot are the following. (1) Lay judges have very similar opinions as pro-
fessional judges. Lay judges do not feel less independent than professional judges. While they 
may be expected to feel the influence of professional judges, especially when they sit to-
gether, this does not show in the outcomes. Inappropriate pressure within the judiciary is not 
reported. (2) Lay judges are in general more uncertain about their answers than professional 
judges, showing from a higher frequency of the use of 'not sure' as answer, although this is 
not the case for each and every question. (3) In the three countries examined, lay judges hold 
quite diverse views of the respect the judiciary gets from government, parliament and (social) 
media. Apparently, this is an area about which lay judges tend to have opinions that are more 
outspoken than those of professional judges. While the pilot has been conducted for three 
Scandinavian judiciaries only and can therefore not be generalized to all judicial systems in 
which use is made of lay judges, these outcomes are promising. There does not seem to be a 
gap between professional and lay judges from the perspective of independence, which means 
that independence as core value is upheld by all judges.  From a methodological point of view 
the outcomes are promising as well. It may not be necessary to extend the survey among 
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judges to lay judges to get a reliable overview of the opinions of judges. However, these are 
first results, and before more final conclusions can be reached the survey needs to be re-
peated for other (and diverse) judicial systems in which broad use is made of lay judges.  

  

Pilot dialogue group 

The whole purpose of indicators for independence and accountability is to have an informed 
discussion about these matters within and among Councils and other governing bodies, and 
to address weaknesses in legal systems in this respect. For the discussion among Councils and 
other bodies, the format of a dialogue group was developed. As described in the Report Inde-
pendence and Accountability of the Judiciary 2013-2014, the purpose of the dialogue groups 
is to discuss the results of the application of the indicators and identifying the real problems 
facing the independence and accountability of the Judiciary in each country, and identifying 
remedies. It was also decided that the dialogue groups would report to the executive board 
and annually to the ENCJ General Assembly. To test whether a meaningful dialogue could  be 
held about independence and accountability on the basis of the indicators a pilot meeting was 
held in March 2015. The pilot dialogue group consisted of participants from Italy, Slovenia, 
Lithuania and Norway. While the meeting could not meet all expectations, it was deemed a 
success, as it gives an opportunity for a real in-depth dialogue. 

 

 

 

 

 

 

 

 

 

 

 

 

Section 2: Independence and Accountability of the Prosecutors  

This section of the report has been prepared by a sub-group comprising the representatives 
of five of those members of the ENCJ, which have a Council for both judges and prosecutors 
(Belgium, Bulgaria, France, Romania, and Italy), together with some interested observers.  The 
views and recommendations contained in this section are, therefore, the views and recom-
mendation of these 5 Councils and not of the entire ENCJ.   

The work of the sub-group was to consider which of the indicators determined by the ENCJ to 
be applicable to the independence and accountability of judges were also applicable to the 
independence and accountability of prosecutors.  The sub-group concluded that the large 
majority of the indicators were capable of being read across from judges to prosecutors with 
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minor changes of emphasis in some cases. The subgroup tried to identify all relevant 
international and European documents that encompass generally applicable standards in 
relation to the independence and accountability of the prosecutors and transposed them in 
an analysis of the members and observers of the ENCJ. This analysis resulted in the framework 
of accountability and independence of prosecutors. 

It was ultimately decided that the indicators for the independence and accountability of 
prosecutors developed by the sub-group in this section would not be applied at this stage even 
to the 5 participating Councils.  This was mainly because it was thought better first to obtain 
the reactions of other ENCJ members and observers, whose Councils did not include 
prosecutors.  Moreover, bearing in mind the constitutional similarities between the positions 
of judges and prosecutors in the sub-group countries, it may be expected that the results of 
the application of the indicators for prosecutors would closely track those for judges.  

 

Recommendations to the Judiciary and the Prosecutors 

1. In 2015/2016 the dialogue groups should be extended to all interested members and 
observers. The outcomes should be integrated and conclusions presented to the 
General Assembly in Warsaw about the state of independence and accountability in 
the EU and candidate countries and about steps to be taken to address challenges 
whether at a national or supranational level. 

2. The methodology of the performance indicators for the independence and 
accountability of the Judiciary and the scoring rules should be refined. Sensitivity 
analyses could be undertaken to assess the impact of different scoring rules on the 
scores. Also, outcomes of the dialogue groups may lead to alterations of the indicators. 
The revised indicators (version 1) should be implemented in 2016/2017. 

3. The logical follow-up to the establishment of indicators relating to judicial 
independence and accountability is to consider the establishment of indicators for the 
quality of justice, since the objective of an independent and accountable judiciary is to 
produce quality justice for the citizens.  Accordingly, it is recommended that work 
should be done on the creation of a methodology to produce indicators for the quality 
of justice as an extension to the current project.  This will be a difficult but worthwhile 
exercise. 

4. The survey among judges should be improved (version 1) and enough time should be 
given to members and observers to prepare for the next survey. This survey should be 
held in 2016/2017. As independence and accountability are interrelated, the 
possibilities should be examined to incorporate accountability in the survey. 

5. The follow-up of the work on the independence and accountability of prosecutors in 
systems that have Councils that include both judges and prosecutors will be for 
consideration by the Executive Board and at the General Assembly.  

6. It would be desirable that the Eurobarometer Justice in the EU is repeated with respect 
to the perceptions of the populations about (at least) independence. A discussion with 
the EC should be started to achieve this. 
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DŜƴŜǊŀƭ LƴǘǊƻŘǳŎǘƛƻƴ 

 

In an attempt to move beyond debating independence and accountability of the Judiciary at 
a theoretical level, in 2013/2014 the ENCJ has developed a framework and vision of independ-
ence and accountability and a set of indicators to assess the actual state of independence and 
accountability of EU judicial systems. The ENCJ started by focusing on the Judiciary in a narrow 
sense, as this was already a daunting task: independence and accountability of the prosecu-
tion was postponed to the next phase. It is worth repeating here the framework and vision as 
it was summarized in the report:  

ά¢Ƙe independence of the Judiciary as a whole and that of individual judges lie at the heart of 
the rule of law. Without it the Judiciary cannot fulfil its functions. But independence does not 
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stand on its own. It must be recognized that independence is directly linked to accountability. 
A Judiciary that claims independence but which refuses to be accountable to society will not 
enjoy the trust of society and will not achieve the independence for which it strives.  

It is the vision of the ENCJ that independence must be earned. It is, by no means, automatic. 
The Judiciary achieves legitimacy and the respect of its citizens by excellent performance, re-
sulting in impartial, well-reasoned, decisions. The best safeguard of independence is excellent 
and transparent performance. In that way, the Judiciary fulfils its mandate and demonstrates 
that it does so. Whilst mistakes will always occur and draw criticism, an independent and ac-
countable Judiciary is open to justified criticism and learns from its mistakes. This mechanism 
provides a powerful link between independence and accountability.  

Excellent performance cannot replace formal safeguards. Therefore, both objective and sub-
jective independence of the Judiciary are important. Objective independence reflects the nec-
essary formal safeguards, whilst subjective independence relates to the perceptions in soci-
ety, including those of the judges themselves. Councils for the Judiciary should not focus solely 
on formal safeguards, but should work towards improving performance and informing the 
public about the functions and the functioning of the Judiciary. Each judge has a role to play 
in this respect. 

As to the set of indicators a pilot was done in four countries. At its General Assembly the ENCJ 
concluded that this empirical method has delivered useful results and that it could be applied 
by all members and, if they wish, the observers of the ENCJ. It was also concluded that the 
scope of the project could be broadened to the Prosecution. A new project group was estab-
lished to undertake these tasks. The current report presents the outcomes of the activities. It 
has two sections. Section 1 deals with the Judiciary. Section 2 is about the Prosecution. While 
the section about the Judiciary presents the actual outcomes of the indicators for all partici-
pating countries and the results of related activities, the section about the Prosecution is still 
conceptual. It applies the framework and set of indicators developed for the Judiciary to the 
Prosecution and implements necessary adaptations. It need to be stressed that while all Coun-
cils that participate in the ENCJ have authority over the Judiciary, only some of them have 
responsibility for prosecutors.  As a consequence, only a few member Councils have partici-
pated in the identification of a framework and indicators for the independence and account-
ability of prosecutors in systems that have Councils that include both judges and prosecu-
tors.  It is for consideration whether it would be appropriate now to consult supra-national 
prosecutorial bodies. 

{ŜŎǘƛƻƴ м LƴŘŜǇŜƴŘŜƴŎŜ ŀƴŘ !ŎŎƻǳƴǘŀōƛƭƛǘȅ ƻŦ ǘƘŜ WǳŘƛŎƛŀǊȅ 
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мΦ LƴǘǊƻŘǳŎǘƛƻƴ  

 

As mentioned in the general introduction, the ENCJ has developed in 2013/2014 a set of indi-
cators for the independence and accountability of EU judicial systems. It tested the indicators 
in a pilot for four countries. At its General Assembly the ENCJ concluded that this empirical 
method has delivered useful results and that it could be applied by all members and, if they 
wish, the observers of the ENCJ. It was also decided that the application of the indicators by 
the members and observers would be supported and the results evaluated by an expert group 
comprising 4 members, 3 from the ENCJ and an external expert. The expert group would en-
sure consistency and accuracy of the answers to the questionnaire used to gather the data for 
the indicators. At the General Assembly a project group was established to undertake these 
activities. This is its report. The report provides a refinement of the indicators, and it presents 
outcomes for all the countries that participated, in total 23. The envisaged expert group was 
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established, and performed a crucial role in improving the indicators and the consistency of 
the scoring. 

At the General Assembly it was also noted that judges have never been asked how they per-
ceive their own independence. These perceptions were seen as essential information, in ad-
dition to the views in society and of court users. Therefore, it was decided to conduct a survey 
among the professional judges in Europe. The project group has developed the survey and 
organized its implementation. The outcomes are reported here. The outcomes provide the 
measurement of one of the indicators so far missing. The survey is, however, more than that. 
It gives a rare insight into the perceptions of judges than can be captured by this one indicator 
and the outcomes are, therefore, discussed in more detail in this report. Twenty-two countries 
participated. Due to the short time available not all judicial organisations could organize their 
participation. Many of the legal systems of Europe make not only use of professional judges, 
but also of lay judges. The perceptions of lay judges are very important as well, but a survey 
among them raises specific issues. The pilot survey was conducted in two courts in Sweden, 
two courts in Denmark and three courts in Norway. The results are presented here. 

The development and measurement of indicators are not a goal in itself. The indicators are 
meant to provide the factual basis to examine the strengths and weaknesses of legal systems 
and to open a dialogue among the Judiciaries in Europe. The intention of the General Assem-
bly was to consider the most advantageous methods of implementation of dialogue groups. 
It was agreed upon to establish a number of dialogue groups comprising 4 members of the 
ENCJ from different parts of Europe (and possibly observer countries if they wish to partici-
pate) aimed at discussing the results of the application of the indicators and at identifying the 
real problems facing the independence and accountability of the Judiciary in each country, 
and identifying remedies. The project group has set up a pilot dialogue group. The experience 
with this dialogue group is evaluated here. 

It was intended that the dialogue groups would continue to operate over a period of years. 
Moreover, the application of the indicators, including the survey among judges, would be re-
peated every 2 years so as to ascertain improvements or deteriorations in independence and 
accountability over time. The framework to do this has now been established. Further im-
provements are possible and should be undertaken in the coming years. It is a growth process 
to gradually improve our knowledge about independence and accountability of the judiciary 
and gradually improve independence and accountability themselves. The report offers pro-
posals for the follow-up. 

It was concluded finally at the Assembly that in addition to the current set of indicators that 
applied to the Judiciary, indicators should be developed for the independence and accounta-
bility of prosecutors in systems that have Councils that include both judges and prosecutors. 
Independence and accountability are also crucial for prosecutors to fulfil their role in the legal 
system. This has also been undertaken. The results are presented in section 2 of this report.  

The members of the project group comprised representatives of 19 member Councils of the 
Judiciary and 7 observers. The project group was coordinated by Mr. Frits Bakker and Mr. 
Frans van Dijk of the Netherlands Council for the Judiciary. The Secretary was initially Ms. 
Merel Berling, also of the Netherlands Council. She was succeeded by Ms. Ymkje Lugten.  

The project group was divided into two sub-groups as follows:  

1. All activities with regard to the Judiciary, coordinated by the Netherlands Council of 
the Judiciary;  
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2. All activities with regard to Prosecutors, coordinated by Mr. Horatius Dumbrava and 
Mr. Flavian Poppa of the Romanian High Council. 

The expert group was chaired by Sonia Naidenova (VSS Bulgaria). The other members were: 
Nuria Diaz (CGPJ Spain), Colin Tyre (Judicial Council Scotland), Sven Johannisson (Domstolsver-
ket Sweden) and Monique van der Goes (ENCJ Office)  acted as the Secretary.  Three of the 
members represented Councils and one the observers, as external expert.  The expert group 
met on 6 October 2014 in The Hague and 26 January 2015 in Brussels.  

The project group met on the following occasions:  

18-19 September 2014 in Madrid, Spain  
1-2 December 2014 in Brussels, Belgium  
12-13 February 2015 in Bucharest, Romania 
9-10 April 2015 in Lisbon, Portugal 

 

This section about the Judiciary is organized as follows. Paragraph 2 summarizes the method-
ology on which the performance indicators and their measurement are based, while para-
graph 3 provides an overview of the indicators and their constituent parts.  Paragraph 4 gives 
the outcomes of the indicators for all countries together and for each country separately. Par-
agraph 5 discusses the survey among professional judges about their perceptions of their ac-
tual independence and the outcomes of the survey, while paragraph 6 describes the pilot sur-
vey among lay judges. Paragraph 7 reports on the use of the indicators to discuss the strengths 
and weaknesses of individual judiciaries and to develop remedies that has been tried out in a 
dialogue group. Finally, proposals for a follow-up are made. 
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нΦ aŜǘƘƻŘƻƭƻƎȅ ƻŦ ƛƴŘƛŎŀǘƻǊǎ  

 
The 2013-2014 ENCJ report Independence and Accountability of the Judiciary sets out the 
conceptual framework of independence and accountability that underlies the indicators and 
it describes the indicators in detail. The essential aspects are recapitulated here briefly. Inde-
pendence and accountability are interrelated and multi-dimensional concepts. To come to 
grips with this complexity a general framework is required. This framework can be summa-
rized by five basic notions.  
 

1. Independence and accountability go together: accountability is a prerequisite for in-

dependence.  Independence is granted by society.  A Judiciary that does not want to 

be accountable to society and has no eye for the needs in society, will not gain the 

trust of society and will endanger its independence in the short or long run. Account-

ability without independence reduces the Judiciary to a government agency. 

 

2. The existence of formal, legal safeguards of independence (objective independence) 

are not sufficient for a judge to be independent. Actual independence depends on his 

behaviour and shows in his decisions, and this is reflected in independence as per-

ceived in society and its constituent groups as well as by the judges themselves (sub-

jective independence). It should be noted that perceptions frequently differ between 

societal groups.  

 

3. For the Judiciary to be independent, the Judiciary as a whole must be independent 

and the individual judge must be independent. A distinction needs to be made be-

tween the independence of the Judiciary as a whole and the independence of the 

judge. While the independence of the Judiciary as a whole is a necessary condition 

for the independence of the judge, it is not a sufficient condition. Individual inde-

pendence can be affected by the external influence of state organisations and others, 

and by internal influences within the Judiciary. 

 

4. To be accountable, not only the formal requirements about accountability must be 

met, but the population must perceive the Judiciary to be accountable. Even if there 

are formal objective procedures in place to ensure judicial accountability, the subjec-

tive perception of citizens as to judicial accountability is of equal importance.  For ex-

ample, judges and the judicial system may be seen as a ΨŎƭƻǎŜŘ ǎƘƻǇΩΣ operating for 

their own benefit rather than for the benefit of society. 
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5. Accountability, like independence, relates to the Judiciary as whole and to the indi-

vidual judge. At the level of the Judiciary as a whole accountability means to be trans-

parent about performance, while accountability of the individual judge relates in par-

ticular to the transparency of his judicial decisions. 

As the framework distinguishes between objective and subjective independence and account-
ability, definitions are needed. Objective independence relates to the way in which judicial 
structures are in practice arranged, whilst subjective independence relates to the perception 
of the Judiciary amongst different interest groups including citizens in general, court users and 
judges. 

The performance indicators consist of objective and subjective indicators. Consistent with the 
definitions, objective indicators are about the legal and other objectively observable aspects 
of the legal system that are essential for independence and accountability. As to the measure-
ment of these objective aspects, the scoring or categorization is done by the Councils or, in 
the absence of a council, other governance bodies, using a standardized questionnaire. It is a 
self-evaluation, but of aspects that can be checked by anybody who is knowledgeable about 
the legal systems concerned.  

Subjective indicators relate to the perceptions of independence and related topics among the 
population, the users of the courts and the judges themselves. Subjective indicators about 
accountability are not yet available. The ENCJ intends to look at perceptions of accountability 
at a later stage. With respect to independence and related subjects external surveys are avail-
able about perceptions in society. Also, some judiciaries have conducted satisfaction surveys 
among court users.  No data are available about the perceptions of judges, and the project 
group has undertaken to fill this gap. 
 
To get a proper idea of the independence of the Judiciary objective and subjective indicators 
need to be assessed together. In the next section the indicators are listed, and the changes 
that proved necessary in the indicators as defined in the 2013/2014 report are described.  
 
Having defined appropriate indicators for objective and subjective judicial independence and 
objective accountability, the next step is to identify an appropriate methodology to score the 
results. This requires a normative assessment of what is good and bad practice. To simplify 
matters, a points system, using scoring rules, is employed, and the following underlying prin-
ciples are applied: 
 

1. With respect to all formal safeguards, the key issue concerns the ease with which such 

safeguards can be removed or altered.  A safeguard embedded in a constitution offers 

more protection than one contained in normal legislation. Legislative safeguards are 

more effective than those contained in subordinate legislation, general jurisprudence 

or tradition. 

  
2. Judicial self-government, balanced by accountability, is desirable.  Where other state 

powers have the authority to make decisions about the judiciary, decisions based on 

objective criteria are to be preferred to discretionary decisions.  
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3. Responses based upon transparent rules are to be preferred to ad hoc reactions to 

particular situations. 

 
4. Judicial decisions and procedures, including complaints processes should all preferably 

be formalised, public and transparent. 

 
5. Transparency requires active dissemination of information, rather than simply making 

information theoretically available.  

 

Most indicators consist of several aspects, captured by sub indicators. With each sub indi-

cator points can be earned, and a total score for an indicator is reached by adding up the 

scores per sub indicator. 

It is unavoidable that in scoring the (sub)indicators by means of the questionnaire in some 

cases different interpretations are possible and that this creates the opportunity for coun-

tries, knowing the scoring rules, to sketch a picture as positive (or negative) as possible, if 

they so desire. This would go against the intentions behind the indicators: to establish 

strengths and weaknesses of a legal system and thereby to find possibilities for improve-

ment. Whilst the expert group was dependent on the individual Council for the answers it 

gave, it sought to guard against this (theoretical) possibility by critically evaluating the an-

swers given to the questionnaires. The disclosure of the replies to the questionnaire and 

scores is up to the relevant national institutions.  
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оΦ tŜǊŦƻǊƳŀƴŎŜ ƛƴŘƛŎŀǘƻǊǎ ŀƴŘ ǎǳō ƛƴŘƛŎŀǘƻǊǎ LƴŘŜǇŜƴŘŜƴŎŜ ŀƴŘ   

!ŎŎƻǳƴǘŀōƛƭƛǘȅ нлмр όǾŜǊǎƛƻƴ л ƻŦ ǘƘŜ ƛƴŘƛŎŀǘƻǊǎύ 

 

 
As explained in chapter 2, the set of indicators consists of objective and subjective indicators, 
in as far as these are available. The objective indicators are divided into indicators about the 
Judiciary as a whole and about the individual judge. 

 

3.1 Areas covered by the indicators 
 

 independence accountability 

objective Judiciary as a 
whole 

Individual 
judge 

Judiciary as a 
whole 

Individual 
judge 

subjective General perceptions  Not available 

 

The performance indicators have been described in detail in the 2013/2014 report.  While the 
indicators were tested in a pilot for four countries, still changes in the indicators and in the 
scoring rules had to be made when the indicators were applied to all countries, in particular 
due to differences in interpretation. Also, some inconsistencies went unnoticed earlier, and 
were corrected. 

The resulting set of indicators for 2015 is listed below. 
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INDICATORS OF THE OBJECTIVE INDEPENDENCE OF THE JUDICIARY AS A WHOLE 

 
1. Legal basis of independence, with the following sub-indicators: 

- Formal guarantees of the independence of the Judiciary; 

- Formal assurances that judges are bound only by the law; 

- Formal methods for the determination of ƧǳŘƎŜǎΩ salaries; 

- Formal mechanisms for the adjustment of ƧǳŘƎŜǎΩ salaries; 

- Formal guarantees for involvement of judges in the development of legal and judicial reform. 

2. Organisational autonomy of the Judiciary, with the following sub-indicators where there is a Council for 

the Judiciary or equivalent independent body: 

- Formal position of the Council for the Judiciary; 

- Compliance with ENCJ guidelines; 

- Responsibilities of the Council. 

Sub-indicator when there is no Council for the Judiciary or an equivalent body: 
- Influence of judges on decisions. 

3. Funding of the Judiciary, with  the following sub-indicators: 

- Budgetary arrangements; 

- Funding system; 

- Resolution of conflicts about budgets; 

- Sufficiency of actual budgets. 

4. Management of the court system. 

- Management responsibility of the courts.  

 

 

INDICATORS OF THE OBJECTIVE INDEPENDENCE OF THE INDIVIDUAL JUDGE 

 
5. Human resource decisions about judges, with the following sub-indicators: 
- Selection, appointment and dismissal of judges and court presidents; 

- Selection, appointment and dismissal of Supreme Courts judges and the President of the Supreme Court; 

- Compliance with ENCJ guidelines about the appointment of judges; 

- Evaluation, promotion, disciplinary measures and training of judges; 

- Compliance with ENCJ guidelines about the promotion of judges. 

6. Non-transferability of judges, with the following sub-indicators: 
- Formal guarantee of irremovability of judges; 

- Arrangements for the transfer of judges without their consent. 

 

7. Internal independence, with the following sub-indicators: 

- Influence by higher ranked judges; 

- Use and status of guidelines; 

- Influence by the management of the courts. 
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INDICATORS OF THE SUBJECTIVE INDEPENDENCE OF THE JUDICIARY AND THE INDIVIDUAL JUDGE 

 
8. Independence as perceived by citizens in general; 

- Eurobarometer 2013, average across areas of law (Q5.2. Q6.2 and Q7.2); 

- Global competitiveness report 2013-2014 (item 1.06); 

- World Justice Rule of Law Index 2014 (item 1.2). 

9. Trust in Judiciary, relative to trust in other state powers by citizens in general; 

- National surveys. 

 

10. Judicial corruption as perceived by citizens in general; 
- Eurobarometer Special Surveys: EB79.1 Corruption: http://ec.europa.eu/public_opinion/ar-

chives/eb_special_399_380_en.htm 

11. Independence as perceived by courts users at all levels; 
- National surveys. 

12. Independence as perceived by judges themselves; 
- ENCJ survey. 

 

INDICATORS OF THE OBJECTIVE ACCOUNTABILITY OF THE JUDICIARY AS A WHOLE 

1. Allocation of cases, with the following sub-indicators: 
- Existence of a transparent mechanism for the allocation of cases; 

- Content of the mechanism for the allocation of cases. 

1. Complaints procedure, with the following sub-indicators: 

- Availability of a complaints procedure; 

- External participation in the complaints procedure; 

- Scope of the complaints procedure; 

- Appeal against a decision on a complaint; 

- Number of complaints. 

3. Periodic reporting by the Judiciary, with the following sub-indicators: 
- Availability of annual reports; 

- Scope of the annual reports; 

- Benchmarking of the courts. 

4. Relations with the press, with the following sub-indicators: 
- Explanation of judicial decisions to the media; 

- Availability of press guidelines; 

- Broadcasting of court cases. 

5. External review, with the following sub-indicators: 
- Use of external review; 

- Responsibility for external review. 
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INDICATORS OF THE  OBJECTIVE ACCOUNTABILITY OF THE INDIVIDUAL JUDGE 

6. Code of judicial ethics, with the following sub-indicators: 
- Availability of a code of judicial ethics. 

7. Withdrawal and recusal, with  the following sub-indicators: 
- Voluntary withdrawal; 

- Breach of an obligation to withdraw; 

- Request for recusal; 

- Deciding authority; 

- Appeal against a decision on a request for recusal.  

 
8. Admissibility of external functions and disclosure of external functions and financial interests, with the fol-

lowing sub-indicators: 

- Policy on admissibility of external functions; 

- Availability of a (public) register of external functions of judges; 

- Availability of a (public) register of financial interests of judges. 

9. Understandable procedures, with the following sub-indicators: 

- Duty of judges to make proceedings intelligible to the parties; 

- Training of judges. 

 

 
The important changes vis a vis the indicators 2013/2014 are the following: 
 

¶ The earlier set contained an indicator about procedures in case of threat to independ-
ence. On this aspect the questionnaire led to such a variety of answers, due to the 
divers nature of possible threats that a consistent interpretation was not possible. The 
indicator was deleted. 

¶ The indicator ΨOrganisational autonomy of the WǳŘƛŎƛŀǊȅΩ has as one of the sub indica-
tors whether or not the Council is part of the Judiciary. This question could not be 
answered clearly for many countries. As the subsequent sub indicators address the 
position and role of Councils in detail, the sub indicator was deleted. 

¶ With respect to the indicator ΨŦǳƴŘƛƴƎ of the WǳŘƛŎƛŀǊȅΩ the sub indicator about the fre-
quency of conflicts about budgets received many replies that there were no conflicts, 
not because there were no conflicts, but merely because Councils were not involved 
in financial discussions. The sub indicator was dropped as meaningless.  

¶ The indicator ΨƛǊǊŜƳƻǾŀōƛƭƛǘȅΩ (renamed Ψnon-ǘǊŀƴǎŦŜǊŀōƛƭƛǘȅΩ to avoid confusing the is-
sue with dismissal) received inconsistent replies. It was decided not to change the in-
dicator and sub indicators, but to clarify that the first sub indicator about whether or 
not a judge can be transferred with his/her consent requires a strict interpretation. If 
in specific situations transfer without consent is possible, the answer must equivocally 
be that a judge can be transferred without consent. Only then the subsequent ques-
tions can be answered. These sub indicators allow for a nuanced view of non-transfer-
ability. 

¶ The indicator about the important matter of internal independence raised discussion 
about the issue of (binding) guidelines by higher judges and judges at the same level 
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to ensure the uniformity or consistency of judicial decisions. The relevant sub indica-
tors have been simplified to avoid definition problems. It was unequivocally concluded 
that from the perspective of independence no guidelines are the preferred situation, 
while non-binding guidelines are preferred to binding guidelines. This is reflected in 
the scoring rules. 

 
Concerning accountability, two changes were made: 

¶ With respect to external review, definition problems arose about the methods of ex-
ternal review, while the distinctions were not seen as particularly relevant. Therefore, 
the sub indicator was deleted. 

¶ The indicator about the admissibility of accessory functions and disclosure of interests 
was systematized and simplified to make it easier to classify legal systems. In the scor-
ing rules it was made explicit that both arrangements (1. accessory functions are not 
allowed; 2. accessory functions are allowed and made transparent) are equally ac-
ceptable, from the perspective of accountability. From this perspective, the distinction 
between specific public/political and private functions was not considered relevant. 

 
These changes were incorporated in a new version of the questionnaire that was used to 
gather the country data for the indicators. The questionnaire is enclosed as Appendix 1.  
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пΦ {ǘŀǘŜ ƻŦ ƛƴŘŜǇŜƴŘŜƴŎŜ ŀƴŘ ŀŎŎƻǳƴǘŀōƛƭƛǘȅ ƛƴ 9ǳǊƻǇŜ 

 
The outcomes are summarized in the figures below for all countries together. The score for 
each country in combination with the minimum and maximum score achieved by any of the 
participating countries is presented for each indicator. Indicator 12 about independence as 
perceived by judges is not included in the figures, but it is discussed in detail in the next section 
as a specific survey was conducted to gather data about these perceptions.  
 

4.1 Method of presentation 
The objective indicators explicitly set a standard about how formal arrangements should look. 
They specify what is good, and what is less so. Ideally, this standard should be met for all (sub) 
indicators. The project group has not attempted to define what for each indicator would con-
stitute a (just) acceptable arrangement. Apart from practical matters, this is essentially unde-
sirable. In the 2013/2014 report colour codes were applied mechanically to scores on a scale 
from 0 to 10, where 5 was denoted as neutral. This presentation of the scores may give the 
wrong impression that a technically neutral score is good enough. To avoid this impression 
the outcomes for each indicator are presented here as percentage of a standardized maximum 
score that indicates the best arrangements.1 As a consequence, statistics such as average and 
standard deviation can be calculated for each sub indicator as well as indicator over all coun-
tries. It is not possible to do this across the indicators.  
 

 

4.2 State of independence and accountability in Europe: outcomes in general  
The table below gives the average score per indicator over all participating members and ob-
servers of the ENCJ. The red dash gives the lowest score of any country and the green dash 
the highest score. For all indicators a high score is good and a low score bad. Obviously, the 
average scores give only a very rough indication of the outcomes.  
 
 
 
 
 

                                                        
1 As interval scales are used (per sub indicator points can be earned on a scale with equal intervals: the dis-

tance between 1 and 2 is the same as between 2 and 3), taking percentages is allowed.  
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Nevertheless, some general conclusions can be drawn from the averages in combination 
with a global inspection of the country outcomes. 
 

1. There is much room for improvement with respect of independence as well as ac-
countability, judging from the difference between the actual scores and what are 
deemed good arrangements (100%).  

2. Generally, countries score higher on objective independence (indicators 1-7) than on 
subjective independence (indicators 8-11). This is caused to a large extent by lack of 
data with respect to indicators 9 and 11. It is particularly striking that for many coun-
tries no information is available about the perceptions of the clients about the 
courts. These experiences warrant much more attention. The other reason is that 
perceptions are negative for many judiciaries.  

3. With regard to objective independence (1-7) funding of the judiciary and court man-
agement score lowest. The funding of the judiciary is generally not well arranged, 
and judiciaries are dependent on discretionary decisions by the government. Court 
management is still often in the hands ς directly or indirectly - of ministries of Justice. 
It has proven to be difficult to change arrangements in both instances. 

4. With respect of accountability external review and (disclosure of) external functions 
of judges get low scores in particular. External review is a complicated issue, because, 
if it is not commissioned by the judiciary itself, it opens the door for outside interfer-
ence with the judiciary and thus detracts from independence.   
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4.3 State of independence and accountability: outcomes for members of ENCJ 
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