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In recent years the ENCJ has developed a framework and vision of independence and
accountability of theJudiciaryand a set of indicators to assess the state of independence and
accountability of EU judicial systems. As part of this undertaking a survey among the judges of
Europe was held about their independence in 2014/2015. Last year the indicators were
reviewed and revised. Those revised indicators were put into practice this year and a revised
survey was performed. This report presents the outcomes. In addition, a first version of a
framework and set of indicators for the quality of justice is presented.

Independence and Accountability of théudiciary

Performance Indicators

Almost all members and observerns total 23 entities applied the indicators to their judicial
systems. The outcomes are primarily meant to be used by dadiciaryto reflect on its
strengths and weaknesses and to address the latter. Whilst improved, the data must be used
with care, because it remains difficult to capture very diverse legal systems in indicators.

It can be concluded largely consistent with the 281/2015 results; that:

(1) There is still much room for improvement with respect to independence as well as
accountability.

(2) The outcomes for subjective (perceived) independence are ambivalent. The perspective of
court users is largely lacking, leaglito low scores, whilst corruption is also an issue. On the
other hand, citizens in general and judges are generally positive about judicial independence
andin nearly all countries the trust in th&udiciaryis higher than the trust in the other state
powers.

(3) With regard to objective independence, funding of thediciaryis generally not well
arranged, and judiciaries are dependent on discretionary decisions by governments. Court
management is still often in the handsdirectly or indirectly of ministries of Justice.

(4) With respect to accountabilitputcomes vary considerably among countries. Generally,
external review of thdudiciaryand (disclosure of) external functions of judges get low scores.
External review is a complicated issue, because, if it is not commissionedydib@rytself,

it opens the door for outside interference with thdudiciaryand thus detracts from
independence.

Survey among professional judges about their perceptions of independence

One of the indicators with respect to subjective independence concerns the perceptions of
judges themselves of their independence. To gather this data, for the second taumeey
among the judges of Europe was conducted. This time in total 11,712 judges from 26 countries
participated. The first time in 2014/2015 5,878 judges from 20 countries took part. The survey
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was conducted at the end of 201&ome information was askedbout the personal
characteristics of the respondents: gender and experience. Gender has no impact on the score
about the independence of the judges in the country. The impact of gender on the opinions
about specific aspects of independence is also lidhitthough differences exist among
countries and some countries jump out. The impact of experience is overall small, but in some
countries substantial. There is a general tendency that very experienced judges score their
independence higher than less expmced judges.

The main findings are the following.

(1) Asto the overall perceptionof independencepn a 10-point scalethe respondents
rate the independenceof the judgesin their country between6.5and 10 on average
per country.Fivecountrieshavescoresbetween6.5and7.

(2) Whenjudgesexperienceinappropriatepressure the three most givenanswersasto
whom exerts this pressureare: court managementincluding the court president
(25%) closelyfollowed by parties(24%)andtheir lawyersandat wider distanceby the
media(16%).

(3) Asto the prevalenceof bribes,three categoriesof judiciariescanbe distinguished{i)
judiciariesin whichnearlyall judgesbelievethat no bribesare acceptedfii) judiciaries
in whicha smallpercentagglessthan 4%)of judgesbelievethat bribesare accepted,
and 10 - 20%are not surewhether or not bribesare acceped; and (iii) judiciariesin
whicha higherpercentageof judgesbelievethat bribery occursand manymore than
20% (up to 55%)are uncertainwhetheror not bribesare accepted.

(4) Theappointmentandpromotiondecisionsaboutjudgesare majorissueswith 22%of
judges(averageacrosscountries)believingthat appointmentdecisionsare not based
onmeritandexperienceand38%believingthisto bethe casefor promotiondecisions.

(5) Theimpactof the mediaon the decisionsof judgesis largein most countriesand is
increasing Theinfluenceof socialmediais muchsmallerthan that of the traditional
media,but it isincreasingn nearlyall countries.

(6) 22%of all participatingjudgesfeel that the Judiciaryis not respectedby government
and parliament, with 34% thinking the same about the traditional media. The
differencesamongjudiciariesare very large.The(lackof) respectshownin the social
mediais generallyseenaslessproblematic.

(7) Onaverage33%o0f the judgesdo not believethat Councildor the Judiciaryhavethe
appropriate mechanismsand proceduresin order to defend judicial independence
effectively.

(8) Judgesvere asked what would contribute mostto the independenceof the Judiciary
in their country. The responseswere very consistent: better working conditions
regardingwork load was mentioned most often, with working conditionsregarding
pay including pensionsand retirement age in secondplace and appointment and
promotion basedon ability and experiencen third place.
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Quality of theJudiciary

Starting from a broad perspective on quality of justice, four areas of quality were selected
for elaboration in this first phase. These areas are linked with the following essential tasks of
the Judiciary

1 Providingpublicaccesdo the lawto guidesociety

1 Guaranteeinglue processrom the perspectiveof accessibility
1 Adjudicatingcasesn atimely and effectivemanner

1 Deliveringudicialdecisions

For these four areas, a concise framework and a set of performance indicators have been
RSOSEt2LISR® ¢KS AYRAOFG2NAR F20dza 2y 6KI G YAIE
2y Wljidzd tAGe aeaisSvyaQ 66AGK (KS dedsb®)irzy 27F
A dstinction is made between thdescription of objective characteristics and the subjective
assessment of performance. Quality is in part determined directly by the arrangements
stipulated by law. In addition, some aspects of quality such as the duration of cases are
objectively measurde. However, there are also many aspects that can only be assessed
subjectively. Subjective assessments can be given by thdiciary itself
(councils/courts/judges) and by court users (parties/lawyers/observers). At this stage, very
little is known abouthe views of court users. Subjective assessment is therefore necessarily
limited to the views from within.

The set of indicators was piloted by three judiciaries, and the outcomes are presented in this
report. It proved possible to measure the indicato@n the basis of the pilot, it is concluded
that the approach to develop performance indicators for quality is useful and interesting. The
outcomes can give impetus and priorities for change. The set of indicators is definitely not
final. It needs furthedevelopment, especially in the area of the quality of judicial decisions.
Also, it would be important to standardize to some degree the process by which the
guestionnaire is answered, and in particular how the judges are involved.

As was the case for indepdence and accountability, it would be of great value to have all
members and, if possible, observers of the ENCJ, participate in the measurement of the
indicators as a starting point for jointly taking responsibility for quality of justice.

Recommendabns to the ENCJ

Independence and Accountability of théudiciary

A distinction is made between the use of the substantive findings to improve the functioning
of the Judiciaryand the further development of the system of the indicators including the
survey among judges.
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Use of the outcomes:

1. It isrecommendedhat all councilsandother governingoodiesstudythe outcomesfor
their judiciariesand set concretepriorities for change where needed,and to inform
the ENCabouttheir plansin the end of 2017 or the beginningof 2018.

2. Within the scopeof the ENCJdl-yearplan 20182021,the ENCWvill discussand work
on the challengeghat are presentedin the Independence& AccountabilityReports.
Thechallengesf 2016-2017are: (1) the lackof confidenceof judgesin appointment
and promotion proceduresj(2) the relationshipbetweenthe political systemandthe
media,on the one hand,andthe Judiciaryon the other hand,ascharacterisedy the
perceivedlackof respectof the former for the latter; and (3) the lackof insightasto
the experience®f court users.Apartfrom assistingnvidiualcouncils this mayleadto
new ENCintitiatives.

3. In addition, dialogle groupswill be organisedaround specificthemes,when councils
facesimilarproblems.

Further development of the system of indicators on independence and accountability including the
survey:

4, Theperiodicityof the measuremenbf the indicatorsandthe conductof the surveyon
independenceand accountabilityamong judgesis two years. Thisis regarded as
sensiblefrom a timing point of view: not too frequent to risk judicialapathyand not
too infrequent to risk irrelevance.The next round will, accordingly,take placein
2018/2019.

5. Now the indicatorshavegonethrough extensiveinternal scrutiny,the next stepisto
subjectthem to externalreview by the scientificcommunity and by partners of the
ENCJboth within and outside the Judiciary. Thisshouldbe done in the first part of
2018,asit couldleadto the further revisionof indicatorsand survey. Arevisioncould
then be implementedin 2018/2019.

6. In 2014/2015, a pilot survey about independencewas held among lay judgesin
ScandinaviaAsthe surveyprovedto be feasibleand the outcomesinteresting, it is
recommendedo hold a surveyamongthe lay judgesof Europein 2017/2018.

7. Theneedand possibilitiesfor additionalsurveys by the ENCaloneor in cooperation
with other bodies- shouldbe exploredin 2017/20180n the basisof the activities
describedn the aboverecommendations.

Quality of justice
Further development of indicators on quality of justice

8. Theset of indicatorson quality of justice,aswasshownby the pilot, providesa good
basisfor a systemfor all membersandobservers.
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10.

11.

12.

Thenext stepis to refine the indicatorsby critically reviewingthe indicatorsand the
way that these are measuredand scored. Also, this should lead to more precise
conceptsdefinitionsandexplanationgo improvethe uniformity of the interpretation
of the indicators.In addition, it hasto be discussedhow the questionnaireshould
preferablybe answered allowingfor input from the judges.Thisshouldall take place
in the secondhalf of 2017.

Oncethis has been done, the indicators can be implemented by all membersand
observersof the ENCJThisshouldtake placein the first half of 2018.

Further stepswould include taking up the areasof quality that have not yet been
addressedAlso, it could be consideredthen to extendthe surveyamongjudgesto
quality.

Councildor the Judiciaryshouldexpresgheir responsibilityfor standardsof quality of
justice- their definition and evaluation- for the sakeof quality but alsobecauseof the
linksand sometimegrade-off betweenquality,independenceandaccountability This
responsibilitycanonly be put into practicein closeco-operationwith the judges.
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1. Introduction

In 2013 the ENCJ started the first independence and accountability project. The project
focused on the development of indicators for the independence and accountability of EU
judiciaries and the development of an ENCJ vision on independence and accountability.

Since thenthe ENCBassuccessfully developed a normative vision on the independence and
accountability of theJudiciaryand an analytical framework identifying the sestial
constituents of the (i) independence and (ii) accountability of thdiciary

A set of quantifiable indicators coveg the essential constituents identified under the
framework was developed, tested and applied in all judiciaries that paatietpin the project.

At the General Assembly in Rome in 2(fiwas noted that judges had never been asked how
they perceive their own independence. This led to a blank spot in the indicators about
subjective independence, and it was decided to devedop conduct a survey among
European judges.

This survey was conducted in 2015, and results for indicators and survey were reported to the
General Assembly in 2015. Data from the survey have been incorporated @20flé EU
Justice ScoreboarFigure 57}.In addition a pilot dialogue group was conducted in which
representatives of four judiciaries discussed the outcomes for their countries and developed
ideas how to build on strengths and remedy weaknesses.

In the next year (2015/2016}he set of indictors and the survey were improved, making
them ready for application in the following year. Also, four dialogue groups were held. In
addition, the scope of the independence and accountability project was broadened by making
a start with the development ahdicators for the quality of justice.

Parallel indicators have been developed about the independence and accountability of the
prosecutors in member states where the Councils for fueliciarywere responsible for
prosecutors as well as judges.

In this period(2016/2017) two broad topics have been addressed

(1) First, the improved set of indicators has been applied by 18 members and 9 observers of
the ENCJand also improved survey among judges was administered again. It was the second
time that judges in Européave beenaskedby the ENCAabout their own independence.
Austria,Croatia,the Czech RepubliE€stonia, Finlandsrance andsermanyjoined the survey

1 TheENCandthe EuropeanCommissiorcollaborateon someparts of the JusticeScoreboardThedatausedin paragraph
3.3.2 of the scoreboardon structural independencewere collectedthrough an updated questionnairedrawn up by the
EuropeanCommissiorin closeassociatiorwith the ENCJ.
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for the first time, leading to a total of 1212 judges participating in the surveyn the other
hand Mortenegro did notofficialy participate in the survey

(2) The second topiwhich has been worked as the development of quality indicatgrs

with a startbeingmade to develop standards, guidelines and best practices based on these
indicators. The project team has also considered how Councils fauttieiaryand

equivalent bodes might evaluate the quality of decisiomaking. It should be noted that the
work on quality is still in an explorative phase anduiessmust be used with caution.

Themembersof the project team comprisedrepresentativesof 18 member Councilsof the
Judiciaryand 9 observers.Theproject group was co-chairedby Franceand the Netherlands
by KeesSterk,Vicechairof the DutchCounciffor the Judiciaryand Fransvan Dijk, director of
the DutchCouncilfor the Judiciary AlainLacabaratsand GuillaumeTusseaumembersof the
FrenchSuperiorCouncilof the Magistracy.The secretariesof the project group were Ymkje
Lugtenfrom the NetherlandsCouncilfor the Judiciary and LisaGamganifrom the French
Superor Counciffor the Magistracy.

Asbefore, an expertgroup was selectedfrom the membersof the projectteamto evaluate
the filled-in questionnairedor the independenceand accountabilityindicatorsto seeto the

consistencyandplausibilityof the answersThemembersof the expertgroupwere: ColinTyre
(JudicialCouncilScotland),SvenJohannissor{DomstolsverketSweden) JoséMiguel Garcia
(CGPXBpain),and SlawomirPalka(KRSPoland) with Monique van der Goes(ENCDffice)
actingasthe Secretary.

Theprojectgroupmet on the followingoccasions:

26 ¢ 27 September2016in Rome |taly.

8-9 December2016in The Hague the Netherlands.
13-14 February2017in BrusselsBelgium.

16-17 March2017in Vienna,Austria

8 May 2017in BrusselsBelgium(coordinatorsmeeting).

Thereport is organisedas follows. Chapter2 summarizeghe methodologyon which the
performanceindicatorsabout independenceand accountabilityand their measurementare
basedand extendsthe approachto quality of the Judiciary while chapter 3 providesan
overviewof the indicatorsandtheir constituentparts. Chapter4 givesthe outcomesof the
indicatorsfor all countriestogether and for eachcountry separately.Paragraptb discusses
the surveyamongprofessionajudgesabout their perceptionsof their actualindependence
and the outcomes of the survey and chapter 6 concludesabout independenceand
accountability. Chapter 7 describesthe developmentof quality indicators. Chapter 8
concludeghe report with someobservations.

10
ENCReporton IndependenceAccountabilityand Qualityof the Judiciaryg performanceindicators2017
adoptedby the GeneralAssemblyParis,9 June2017
WWW.encj.eu



~ A

HO a Sl K2 RISINSFRENIVYE RAOBIYRSNISY RSY OS

!C)(V)2dzzfll-6)\f)\ijé

The previousENCJdeports on Independenceand Accountabilityof the Judiciaryset out the
conceptualframeworkof independenceand accountabilitythat underliesthe indicatorsand
it describeghe indicatorsin detail. Theessentiakspectsare recapitulatedhere briefly.

Independenceand accountabilityare interrelated and multi-dimensionalconcepts.To come
to grips with this complexity a general framework is required. This framework can be
summarsedby five basicnotions:

1. Independenceand accountabilitygo together: accountabilityis a prerequisite for
independence.Independences grantedby society. A Judiciarythat doesnot wantto
be accountableto societyand hasno eyefor societalneedswill not gainthe trust of
societyand will endangerits independencen the short or long run. Accountability
without independenceeducesthe Judiciarnto agovernmentagency.

2. Theexistenceof formal, legalsafeguardf independencegobjectiveindependence)
are not sufficientfor ajudgeto be independent.Actualindependencedependson his
or her behaviour and shows in his or her decisions,and this is reflected in
independenceas perceivedin societyand its constituent groupsas well as by the
judgesthemselves(subjectiveindependence)lt should be noted that perceptions
frequentlydiffer betweensocietalgroups.

3. Forthe Judiciaryto beindependentthe Judiciaryasawhole mustbeindependentand
the individualjudge must be independent.A distinction needsto be madebetween
the independenceof the Judiciaryas a whole and the independenceof the judge.
While the independenceof the Judiciaryasa whole is a necessarycondition for the
independencef the judge,it isnot asufficientcondtion. Individualindependencean
be affectedbythe externalinfluenceof stateorganisatiors andothers,andby internal
influenceswithin the Judiciary

4. Tobe accountablenot only the formal requirementsabout accountabilitymust be
met, but alsothe population must perceivethe Judiciaryto be accountable Evenif
there are formal objective proceduresin placeto ensurejudicial accountability,the
subjectiveperceptionof citizensasto judicial accountabilityis of equalimportance.
Forexample judgesandthe judicialsystemmaybe seenasaW O f & & 8 diating
for their own benefitrather than for the benefit of society.
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5. Accountability,like independence relates to the Judiciaryas a whole and to the
individualjudge. At the level of the dudiciaryasa whole, accountabilitymeansto be
transparentabout performance while accountabilityof the individualjudgerelatesin
particularto the transparencyof hisjudicialdecisions.

As the framework distinguishesbetween objective and subjective independence and
accountability,definitions are needed.Objectiveindependencerelatesto the way in which
judicial structuresare in practice arranged,whilst subjectiveindependencerelatesto the
perceptionof the Judiciaryamongstdifferent interest groupsincludingcitizensin general,
courtusersandjudges.

Theperformanceindicatorsconsistof objectiveand subjectiveindicators.Consistentvith the
definitions,objectiveindicatorsare aboutthe legaland other objectivelyobservableaspects
of the legal systemthat are essentialfor independenceand accountability. As to the
measuremenbf theseobjectiveaspectsthe scoringor categorizationsdonebythe Councils
or, in the absene of a council,other governancebodies,usinga standardisedjuestionnaire.
It is a selfevaluation,but of aspectsthat canbe checkedby anybodywho is knowledgeable
aboutthe legalsystemsconcerned.

Subjectivandicatorsrelateto the perceptionsof independenceandrelatedtopicsamongthe

population,the usersof the courts and the judgesthemselves.Subjectiveindicatorsabout
accountabilityare not yet available TheENCihtendsto look at perceptionsof accountability
at a later stage.With respect to independenceand related subjectsexternal surveysare

availableabout perceptionsin society. Also, some judiciarieshave conducted satisfaction
surveysamongcourt users. No data are availableabout the perceptionsof judges,andthe

projectgroup hasundertakento fill this gap.

Togeta properideaof judicialindependencepbjectiveand subjectiveindicatorsneedto be
assessedogether. In the next sectionthe indicatorsare listed, and the changeghat proved
necessaryn the indicatorsasdefinedin the 2013/2014report are described.

Havingdefinedappropriateindicatorsfor objectiveand subjectivejudicialindependenceand
objectiveaccountability the nextstepisto identify an appropriatemethodologyto scorethe
results. Thisrequires a normative assessmenbf what is good and bad practice. To simplify
matters, a points system, using scoringrules, is employed, and the following underlying
principlesare applied:

1. Withrespectto allformal safeguardsthe keyissueconcernghe easewith whichsuch
safeguardsanbe removedor altered. A safeguarcembeddedin a constitutionoffers
more protection than one containedin normal legislation.Legislativesafeguardsare
more effectivethan those containedin subordinatelegislation,geneial jurisprudence
or tradition.

2. Judiciakelfgovernment,balancedby accountability is desirable. Whereother state
powershavethe authority to makedecisionsabout the Judiciary decisionsbasedon
objectivecriteriaareto be preferredto discretiorary decisions.
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3. Responsed®asedupon transparentrules are to be preferredto ad hoc reactionsto
particularsituations.

4. Judiciabecisionsaandproceduresincludingcomplaintsprocesseshouldall preferably
be formalized,publicandtransparent.

5. Transparencyequiresactivedisseminatiorof information, rather than simplymaking
informationtheoreticallyavailable.

Mostindicatorsconsistof severalspectscapturedby subindicators With eachsubindicator,
pointscanbe earned,andatotal scorefor anindicatorisreachedby addingup the scoresper
subindicator.

It is unavoidablethat in scoringthe (sub)indicatorsoy meansof the questionnairein some
casedlifferentinterpretationsare possibleandthat this createsthe opportunityfor countries,
knowingthe scoringrules,to sketcha picture aspositive (or negative)aspossible,if they so
desire.Thiswould go againstthe intentionsbehindthe indicators:to establishstrengthsand
weaknesse®f a legal systemand thereby to find possbilities for improvement. To guard
againstthis (theoretical) possibilitythe expert group hascritically evaluatedthe answersto
the questionnaires

Extensionto quality indicators

Independenceand accountabilitycapture important aspectsof the quality of the Judiciary
Independenceis, for instance, a prerequisite for impartial judicial decisions, while
accountabilityrequiresprocedureso be understandabldor the parties.Theremayalsobe a
tension between independenceand quality in some respects.An example could be the
uniform applicationof the law that maybe unnecessarilyinderedby judgeswho do not pay
attention to what colleaguesare deciding A similartensionmay existbetweenaccountability
and quality. A casein point would be randomallocationof cases, asa result of which cases
are not assignedo the mostknowledgeablgudges.In mostinstanceghe three conceptswill
strengtheneachother, but in somea balancemustbe found.

Independence Accountability
< >

Quiality
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Theperformanceindicatorsabout quality that havebeendevelopedare in additionto the
indicatorsaboutindependenceand accountability Thereis someoverlap,where quality
requiresa more detailedtreatment of aspectsand alsosometensiors, where quality
requiresadifferent perspective.

It shouldalsobe emphasigd that the focusison W 2 dzilj Ididziarid fiok a2 the quality
systemsand mechanismgo continuouslyimprovethe quality of the Judiciary Output
guality isaboutthe actualperformancedeliveredto the usersof the courtsandto society.

14
ENCReporton IndependenceAccountabilityand Qualityof the Judiciaryg performanceindicators2017
adoptedby the GeneralAssemblyParis,9 June2017
WWW.encj.eu



o® t SNF 2 NYUBREGR SALYSRARGY OS I iR Mir OO0 2 «

Asexplainedin Chapter 2, the setof indicatorsconsistf objective and subjectiveindicators
Theobjectiveindicatorsare dividedinto indicatorsaboutthe Judiciaryasa whole and about
the individualjudge.

3.1 Areascoveredby the indicators

independence accountability

objective Judiciaryasa Individualjudge | Judiciaryasa Individualjudge
whole whole

subjective Generalperceptions Not available

Inthe 2014/2015report the setof indicatorswasdescribedandthe outcomeswere presented
for the first time. In 2015/2016the indicatorswere evaluatedwith respectto definitionsas
well as measurement(applicationof scoringrules),and some changeswere implemenied.
The2015/2016report detailedthesechanges.

Theresultingsetof indicatorsfor 2017 is listed below.

INDICATORSFTHEOBJECTIMEDEPENDENCETHEIJUDICIARXSA WHOLE

1. Legalbasisof independencewith the following sub-indicators:

- Formalguaranteef the independenceof the Judiciary

- Formalassuranceshat judgesare boundonly by the law;

- Formalmethodsfor the determinationof 2 dzR Jafabes;

- Formalmechanismdor the adjustmentof 2 dzR 3afakes;

- Formalguaranteedor involvementof judgesin the developmentof legalandjudicialreform.

2. Organisatioral autonomy of the Judiciary with the following sub-indicatorswhere there is a Councilfor
the Judiciaryor equivalentindependentbody:
- Formalpositionof the Counciffor the Judiciary
- Compliancewith ENCguidelines;
- Responsibilitiesf the Council.

Subrindicator when there is no Councilfor the Judiciaryor an equivalentbody:
- Influenceof judgeson decisions.

3. Fundingof the Judiciary with the following sub-indicators:
- Budgetaryarrangements;

- Fundingsystem;

- Resolutionof conflictsabout budgets;
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- Sufficiencyof actualbudgets.

4. Managementof the court system.
- Managementesponsibilityof the courts.

INDICATORSFTHEOBJECTIMEDEPENDENCETHENDIVIDUAUUDGE

5. Humanresourcedecisionsabout judges,with the following sub-indicators:
- Selectionappointmentanddismissabf judgesand court presidents;

- Selectionappointmentanddismissabf SupremeCourtsjudgesandthe Presidentof the SupremeCourt;
- Compliancenith ENCguidelinesaboutthe appointmentof judges;
- Evaluationpromotion, disciplinarymeasuresandtraining of judges;
- Compliancenith ENCguidelinesaboutthe promotion of judges.

6. Disciplinarymeasureswith the following sub-indicators:
- Compliancenith ENC3tandardsaboutdisciplinarymeasuresagainstudges

- Competentbodyto makedecisionsaboutdisciplinarymeasuresagainstudges

7. Non-transferability of judges,with the following sub-indicators:
- Formalguaranteeof non-transferabilityof judges;

- Arrangementdor the transferof judgeswithout their consent.

8. Internal independencewith the following sub-indicators:
- Influenceby higherrankedjudges;
- Useandstatusof guidelines;
- Influenceby the managemenbof the courts.

INDICATORSFTHESUBJECTIVEDEPENDENCETHEIJUDICIARXNDTHENDIVIDUAUUDGE

9. Independenceasperceivedby society;

- FlashEurobarometer435 Wt S NXiiapgnfdrceof the national justice systemsin the EUamongthe
generalpublicand FlashEurobaromete#36 Wt S NXrfsldpéh8eRceof the nationaljusticesystemsn the
EUamongO2 YLI YA S & Q®

- Globalcompetitivenesseport 20162017

- World JusticeRuleof LawIindex2016

10. Trustin Judiciary relative to trust in other state powersby citizensin general;
- Nationalsurveys.

11. Judicialcorruption asperceivedby citizensin general;
- EUAnNti-CorruptionReport2014
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12. Independenceasperceivedby courtsusersat all levels;
- Nationalsurveys.

13. Independenceasperceivedby judges
- ENC3urvey question13?

INDICATORSFTHEOBJECTIVAKCCOUNTABILIDFTHEIJUDICIARXSA WHOLE

1. Allocationof caseswith the following sub-indicators:
Existenceof atransparentmechanisnfor the allocationof cases;

Contentof the mechanisnfor the allocationof cases.

2. Complaintsprocedure,with the following sub-indicators:
- Availabilityof acomplaintsprocedure;

- Externalparticipationin the complaintsprocedure;

- Scopeof the complaintsprocedure;

- Appealagainsta decisionon a complaint;

- Numberof complaints.

3. Periodicreporting by the Judiciary with the following sub-indicators:
- Availabilityof annualreports;

- Publishingof the annualreport;
- Scopeof the annualreports;
- Periodicand publicbenchmarkingopf the courts.

4. Relationswith the press,with the following sub-indicators:
- Explanatiorof judicialdecisiongo the media;

- Availabilityof pressguidelines;
- Broadcastingf court cases.

5. Externalreview, with the following sub-indicators:
- Useof externalreview;

- Responsibilitfor externalreview.

INDICATORSFTHEOBJECTIVACCOUNTABILIOFTHENDIVIDUAUUDGE

6. Codeof judicial ethics,with the following sub-indicators:
- Availabilityof a codeof judicialethics.

- Availabilityof training on judicialethics;

2 Thisquestionwhich concerngthe independenceof judgesin a countryin generalis usedinsteadof the
guestionabout personalindependenceaswasmentionedin the 2015/2016report, becauseof the larger
diversityof answers. Seefurther chapter5.
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Responsibl®dodyto providejudgeswith guidanceor adviceon ethicalissues

Withdrawal and recusal,with the following sub-indicators:
Voluntarywithdrawal;

Breachof an obligationto withdraw;

Requesfor recusal;

Decidingauthority;

Appealagainsta decisionon a requestfor recusal.

. Admissibility of external functions and disclosureof external functions and financial interests, with the

following sub-indicators:

Policyon admissibilityof externalfunctions;

Authorisationfor the exerciseof accessoryunctions;
Availabilityof a (public)registerof externalfunctionsof judges;
Availabilityof a (public)registerof financialinterestsof judges.

9. Understandableproceedingswith the following sub-indicators:

Duty of judgesto makeproceedingsntelligibleto the parties;

Dutyof judgesto makeproceedingsntelligibleto categorieof court userssuchaschildren,youth, disabled
people(physically/mentally)yictims,thosefor whomthe nationallanguagesnot their mothertongue;self
representeditigants.

Trainingof judges.

Thequestionnairethat wassentto all participatingcouncilsand, in the absenceof a council,
other governingbodiesto gatherthe data, is enclosedas Appendixl. Thescoringrulesthat
were usedto calculatethe indicatorsare enclosedn Appendixl aswell.
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Theoutcomesof the indicatorsare presentedin the figuresbelowfor eachcountryseparately
Thescorecardwith the outcomesof the questionnairecanbe found online at www.encj.eu
Thedataitself canbe provideduponrequestby sendingan emailto office@encj.eu

The score per indicator is given in combination with the minimum and maximum score
achievedby anyof the participatingcountries.Indicator12 aboutindependenceasperceived
by judgesisbasedon the surveyamongthe judgesof Europe.Thesurveyisdiscussedn detalil
in the nextchapter. In section4.2 averageger indicatoroverall countriesare given.

It isimportant to note that the indicatorsshouldbe seenin the light of the normativevision
on the independenceand accountabity of the Judiciaryand the analytical framework
identifying the essentialconstituentsof the (i) independenceand (ii) accountabilityof the
Judiciary Theindicatorshavenot beendevelopedto createrankingsof judicialsystemsput
canbeusedto discusghe strengthsandweakressef judicialsystems Reader®f the report
are advised to treat the comparison of data from different countries with various
geographicaleconomicandlegalbackgroundsvith greatcaution.

4.1 Method of presentation

Theobjectiveindicatorsexplicitly seta standardabouthow formal arrangementshouldlook
like. Thesespecifywhat is good,andwhatislessso.Forall indicatorsa high scoreisgoodand
alow scorebad.Ideally,this standardshouldbe met for all (sub)indicators.The outcomesfor
eachindicatorare presentedaspercentageof a standardsed maximumscorethat reflectsthe
best arrangements’ Satistics suchas averageand standarddeviation canbe calculatedfor
eachsubindicatoraswell asindicatoroverall countries It isnot possibleto do this acrosghe
indicators.

4.2 Stateof independenceand accountabilityin Europe:outcomesin general

Asto the availabilityof data, all indicatorscouldbe measuredfor nearlyall countries,except
for the independenceof the Judiciaryasperceivedby court users. Surveysamongcourt users
are unfortunately still quite rare. Asa result, most countrieshavea minimum scoreon this
indicator. Giventhe importanceof court userfeedbackthe indicatorwasretained

The table below givesthe averagescore per indicator over all participatingmembersand
observersofthe ENCJThered dashgivesthe lowestscoreof anycountryandthe greendash

3 Asinterval scalesare used(per subindicator points canbe earnedon a scalewith equalintervals:the
distancebetweenl and 2 isthe sameasbetween?2 and 3), takingpercentagess allowed.
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the highestscore.Giventhe differencesbetweenthe countries,the averagescoresgive only

averyroughindicationof the outcomes.

Outcomes in general
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B Outcomesin general — Highest — Lowest

Neverthelesssomegeneralconclusionganbe drawnfrom the averagesn combinationwith

a globalinspectionof the countryoutcomes.

Independenceand accountabilityin general

Thereismuchroom for improvementwith respectof independenceaswell asaccountability,
judging from the difference between the actual scores and what are deemed good
arrangements(100%). For most indicators at least one Judiciaryreachesthis level (green
dash),showingthat thesegood arrangementsare achievable Onthe other hand, minimum

scoresalsooccur(red dash),especiallyin the areaof accountability.

Subjectiveindependence

The lowestmeanscoresconcernsubjectiveindependenceAsmentioned,mostjudiciariesdo
not conductcourt usersurveysAsaresult,the averagescoreonindicator12isverylow. The
scoreon corruptionis alsolow. Thescoreson the other subjectiveindicatorsare, however,at
similarlevelsasthe indicatorsabout objectiveindependencelndicator 10 warrantsspecific
attention, becausat providesa within countryperspectivelt concerngrust of citizensin the
Judiciaryrelative to trust in the other state powers.In nearly all countriesthe trust in the
Judiciaryis higherthan the trust in other state organisationg16 of the 18 countriesfor which

dataexist).

Lowscoresabout funding and court management
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With regardto objectiveindependencg1-7), fundingof the Judiciaryand court management
scorelowestby far. Thefundingof the Judiciaryis generallynot well arranged andjudiciaries
aredependenton discretionarydecisiondy the government.Courtmanagements still often
in the handsg directly or indirectly - of ministriesof Justice It hasprovento be difficult to
changearrangementsn both instances.

Ambivalentoutcomesabout appointment and promotion of judges

With regardto human resourcedecisions(appointmentand promotion of judges) a high
scoreon the indicator doesnot generallygo together with a high scoreon the questionsin
the 2 dzR 3uBvay@bout whether judgesare appointedand promoted solelyon the basisof
merit andexperienceaswill be presentedin the nextchapter.Fullcompliancewith the formal
rulescanoccurtogetherwith a (very)low opinionof the judges.Also,systemghat are valued
positivelyby judgesin this respectare not fully in compliance.

Independenceasperceivedby citizensand by judges

TheENCJ3et of indicatorscontainsan indicatorabout judicialindependenceasperceivedby
citizens.Thecorrelationbetweenthis indicatorandthe perceivedindependenceby judgesis
highll, showingthat the perceptionsof judgesof their actual independenceare fairly in
agreementwith thoseof citizens.

Diverseoutcomesabout accountability

With respectto accountability outcomesvary considerablyamongcountries.For instance,
abouthalf of the countriesscoreverylow on periodicreporting, whilst the othersscorevery
high.More generally externalreviewand (disclosureof) externalfunctionsof judgesget low

scoresagainwith substantialexceptions Externakeviewisa complicatedissue becauseif it

isnot commissionedy the Judiciaryitself, it opensthe door for outsideinterferencewith the

Judiciaryandthus detractsfrom independence.

4.3  Stateof independenceand accountabilityper country

Theoutcomesare givenin alphabeticabrder for all participants membersof the ENCaswell
asobserversin total 23 entities participated,includingEnglandand Walesand Scotland.The
obseversaredenotedby anasterisk.Theresultsof indicator 9 until 13indicatethe subjective
independenceand are markeda darkershadeof blue than the objectiveindicators.

(1 pearsorcorrelatiorn 0.83(N=24).Thisindicatorof perceivedindependencey citizensis an averageof three
separatedatasets.Thecorrelationwith thesedata setsseparatelyis alsohigh: 0.90(N=26)with judicial
independencen the GlobalCompettivenessReportof the World Economid-orumand 0.84 (N=22)with the
impatrtially of the criminallaw systemmeasuredby the Ruleof LawIndex.Finally the correlationswith the
EuropearBarometerpercentage®f respondentghat rate the independenceof courts andjudgesas(fairly)
goodare0.67(N=24).
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France
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* Note: Asafederalstate, the FederaRepublicof Germanyis characterisedy decentralised
structures.The provided answersare not representativefor every Landrespectivelyevery
court - andthe situation candiffer from Landto Landor from courtto court. In addition,due
to historicaldevelopmentsthe FederalRepublicof Germanydoesnot havea selfregulatory
organisationabystam with councilsfor judicialadministration.Butthe Germanjusticesystem
doesincludenumerousselfregulatorymechanismswvith far-reachingauthority.
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Note: TheHungarianJudiciarydid not participatein the surveyamongjudges and hasno scoreon indicator 13.
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Note: Norwaywasnot part of the EUAnNti-CorruptionReport2014.
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United Kingdom: England and Wales
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Note: owingto anoversightwhich couldnot be correctedin time for the surveyto be changedthe survey
amongjudgesdid not distinguishbetweenEngland/Walesand Scotland.
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Oneof the indicatorswith respectto subjectiveindependenceconcernsthe perceptionsof
judgesof their independence(independenceindicator 13). To gather these data, for the
secondtime a surveyamongthe judgesof Europewasconducted.Thistime, in total 11,712
judgesfrom 26 countriesparticipated comparingvery favourablyto the 5,878judgesfrom
20 countrieswho took part in 2015 Thesurveywasconductedat the end of 2016.Thedata
of the results of the survey can be provided upon request by sending an email to
office@encj.eu

5.1 Methodology

Thesurveywassentto all the ENCdnembersand observersAll the membersand observers
that were willing to participate,distributed a letter of introduction and recommendationof

the presidentof the ENCJo the judgeswithin their jurisdictions.Theletter containeda link

to the internet site of the ENChat hostedthe survey.Therespondentouldfill in the survey
on line anonymouslyTheywere askedto specifythe countryin whichthey were workingas
ajudge.TheCouncilshad to decidefor themselvesvhether or not to translatethe letter of

introduction and the surveyitself. Judgescouldfill in the surveyin anylanguagento which

the surveyhadbeentranslated.

Most Councilswvere ableto distribute the letter of introduction directly to the judges,other
councilshadto sendthe letter to the court presidentwhoin his/herturn distributedthe letter
amongthe judgesof his/her court. SomeCouncilssecuredthe endorsementof the judges
associatiorof their country. Thesurveywasaddressednly to the professionajudges.

5.2 Designof the survey

Thesurveywasdesignedin sucha way that it askedjudgesto givea generalassessmenbf
their independenceasthey perceiveit to providethe datafor the indicator, but alsoexplored
different aspectsof independencen depth. In addition, they were askedsomeabout some
personalcharacteristicYgenderand experience).The questionsare essentiallythe sameas
the first time, but the just mentioned questionsabout persoral characteristicaswell asa
guestion about the adequacyof the mechanismsavailableto Councilsto defend the
independenceof the Judiciaryand a question about possibilities for improvement of
independencavere added.Asexplainedn lasté S I réldorti alsosometextual changesvere
made.Thesurveyconsistedof the following substantivestatementsand questions.

1.1 Duringthe lasttwo yearsl havebeenunderinappropriatepressureto decidethe outcome
of acasein a specificway.
1.2 If you agreeor stronglyagreewith 1.1, what wasthe frequencyof suchpressure?
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1.3 If you agreeor stronglyagreewith 1.1, by whom? Possibilitieoffered: Partiesand their
lawyers, Government,Parliament,other Judges(includingan associationof judges) Court
Management(including the Court President), Councilfor the Judiciary Supremecourt,
Constitutionalcourt, Media, SociaMedia.

2.1 In my country | believethat during the last two yearsindividual judgeshave accepted
bribesasaninducamentto decidecase(s)n a specificway.

2.2 If you agreeor stronglyagreewith 2.1, did this occuron arare exception,occasionallyr
regularly.

3a.Duringthe lasttwo yearsl havebeenaffectedby athreat of, or actual,disciplinaryor other
action becauseof how | havedecideda case.

3b. Duringthe lasttwo yearsmy decisionsor actionshavebeendirectly affectedby a claim,
or athreat of a claim,for personalliability.

4. | believe during the last two years caseshave been allocatedto judgesother than in
accordancewith establishedrules or proceduresin order to influencethe outcome of the
particularcase.

5a. | believejudgesin my country have been appointedother than on the basisof capacity
andexperienceduringthe lasttwo years.
5b. | believejudgesin my country havebeenpromoted other than on the basisof capacity
andexperienceduringthe lasttwo years.

6. | believethat in my country decisionsor actionsof individualjudgeshave,duringthe last
two years beendirectlyaffectedbythe actual,or anticipated,actionsof the media(i. e. press,
televisionor radio).

7.1 believethat in my country decisionsor actionsof individualjudgeshave,duringthe last
two years,been directly affected by actual, or anticipated, actionsusing socialmedia (for
example FacebookTwitter or LinkedIn).

8. Duringthe lasttwo yearsl believethat myindependenceasa judgehasbeenrespectedby
the following actors8(a) X (8i) (listasabovelb).

8j. | believethat in my country the Councilof the Judiciaryhasthe appropriatemechanisms
andproceduresn orderto defendjudicialindependenceeffectively.

9.1 Duringthe lasttwo yearsnegativechangesccurredin my working conditionsin relation
to (multiple answerspossible)(a) Pay,(b) Pensions(c) Retirementage,(d) Caseloadnd

(e) Courtresources. Also, the following option was presented:(f) | was movedto another
function, sectionor court.

9.21 believethat changesvhichoccurredin my workingconditionsin relation to the domains
listedin 9.1 directly affectedmy independence(multiple answerspossible).

10. During the last two years| have had to take decisionsin accordancewith guidelines
developedby judgesof myrank.
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11. Duringthe lasttwo yearsthe managementof my court hasexerted pressureon me to
decideindividualcasedn a particularway.

12.Duringthe lasttwo yearsthe managemenbdf my courthasexertedinappropriatepressure
on meto decideindividualcaseswithin a particulartime.

13. Onascaleof 0 - 10 (where0 means"not independentat all" and 10 means"the highest
possibledegreeof independence)the professionajudgesin my countryarenot independent
at all or completelyindependent.

14. Onascaleof 0 - 10 (where0 means"not independentat all" and 10 means"the highest
possibledegreeof independence)asajudgel donot feelindependentat all or feelcompletely
independent.

15. Wha would, in your view, contribute most to the improvementof the independenceof
the judgesin your country?Options:

- Areductionof judicialcorruption

- Lesauseof (the threat of) disciplinaryactionby judicialauthorities

- Lesauseof (the threat of) clamsfor personalliability by parties

- Amore objectiveallocationof casedo judges

- Appointmentand promotion of judgesstrictly on the basisof ability and experience

- Lesgressurefrom the media

- Lesgressurefrom socialmedia

- Lesgyuidelinesby judgesof my own rank

- Lesgressurefrom court managemento decidecasesn a particularway

- Lessressurefrom court managemento decidecaseswithin a particulartime

- Betterworkingconditionsregardingpayincludingpensionsandretirement age

- Betterworkingconditionsregardingcaseload

- Betterworkingconditionregardingcourt resources

5.3 Responseate per country and representativeness

Thefigure below givesan overviewof the responseamongthe judgeswho receivedthe
surveyin the participatingcountries.Thecountriesare rankedfrom low to highresponse
rates.
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Respondents as percentage of total number of
judges per country 2016*
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*Numberof judgeshasedon CEPEJata of total professionajudges2014.

Theresponserate variesfrom 4 per cent in Franceto 61 per cent in Norway. The mean
responserate over all participating countriesis 24 per cent

Forthe representativenessf the resultsof the surveythe absolutenumberof responsegper

country is important. Evenif the responserate in a country is low, the results can be

meaningful.In comparison populationsurveyscoverusuallyonly a very smallportion of the

population,but are neverthelessstatisticallymeaningful. Theonly caveatis that the response
is not selective,in the sensethat respondingjudgesdo not differ clearly from the not

respondingonesin aspectghat are relevantto the resuts of the survey.Thisis relevantwith

each responserate which is not closeto 100 per cent. The graph showsthe number of

respondingudgesper country,rankedby number.
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Responses
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The country in which I sit as a judge is T

Thenumber of respondingudgesvariesfrom asfew as40 in Albaniato asmanyas3,017in
GermanyTheW 02 y ¥ A R § $aiBndtheQesultsfor the countrieswith a smallnumber
of respondents(especiallyAlbania, Ireland and Estonia)will be relatively large. For most
countries,the numbersare high enoughto distinguishmeaningfuldifferenceswhich canbe
statisticallycheckedby usingthe datathat canbe provideduponrequestby sendingan email
to office@encj.eu.®

5.4 Characteristicof the respondents

Thesurveyaskedthe respondentsabout their genderand experience Thefollowing figures
give the data. The mean female/maleratio is exactly50%,whilst the differencesbetween
countriesare substantial.

Most respondentsare very experiencedudges.Onaverage pnly 17%hadworked0 -5 years
as a judge, whilst 65% had been a judge for more than 10 years. The differencesamong
countriesare substantial Onlythe participantsfrom Irelandreport relativelyshortexperience
(47%haveworkedbetweenO ¢ 5 years).

5 Foreachquestionit canbe establishedvhich percentagescoreddiffer, for instance significantlynegativelyfrom the mean
scorefor all participatingcountries. Whenthe answersare put into percentagescoresjt canbe calculata whetheracountry
scae is (e.g.,at 5%level) significantlyhigherthan the averagescoreof all countries. The estimatedstandarddeviationis
basedon that of a binomial probability distribution usingthe total percentagescoreover the countriesandthe number of
respondirg judgesof a country. Whenthe answersare describedby a meanscore(questions13 and 14), it is possibleto
calculatewhether this scoreof a country is significantlylower than the total meanscoreover all countriesby a t-test. The
estimatedstandarddeviationis basedon the individual data for all countriesand the number of respondingjudgesof a
country. Toavoidtechnicalanalysighesecalculationsare not presentedhere.
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Aswill be discussedater, the impactof genderand experiences limited.

Gender as percentage of respondents that answered the question*
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Years of experience of respondents as judge
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5.5 Outcomesof the survey

In this paragraphthe outcomesof the surveyare presentedin tablesper surveyquestionfor
all participating countries. In this manner the data are made available concisely,as the
opinionsof 11,712Europeanudgesabout eachsubjectare availableat a glance.ln addition
to the resultsfor eachcountry, the averageoutcome acrosscountriesis givenin all tables.
Averagesover all judgesare not presentedhere, as big judiciarieswith very many judges
would dominatethe outcome.

Before turning to the tables, the outcomes are summarigd. In this summary average
outcomesrefer to averagesacrosscountries,as just explained.Where large changeshave
occurred,acomparisons madewith the previoussurvey,

Overallperceptionof Independence

Ona 10-point scalejudgesrate the independenceof the judgesin their country between6.5
and10on averageper country.Fivecountries,all in EasternEurope havescoreshetween6.5
and7. Thesecountriesare spreadout betweenAlbaniaand Latvia.Thescores of sixcountries
are between 9 and 10. Thesecountries are the UK, Ireland, the Netherlandsand the
Scandinaviakountries(exceptSweden).

These outcomesare consistentwith the outcomethat the vastmajority of judgesin Europe
do not experiencanappropriatepressure.7%of the judgesreport inappropriatepressure(1%
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regularly,3%occasionallyand 3%veryrarely).Percentagesf 10%andhigherarereported by
Albania (24%), Croatia (12%), Lithuania (12%), Latvia (11%) and Spain (10%). In other
countries, percentagesare muchlower with Denmarkthe lowestat 2%.Thefact that judges
areunderinappropriatepressuredoesnot mean of course that they yieldto that pressure.

When judgesexperienceinappropriate pressure,the three most given answersas to who
exertsthis pressureare: (1) court managementncludingthe court president(25%),closely
followedby (2) parties(24%)andtheir lawyersandat awider distanceby (3) the media(16%).

Corruption

As to the prevalenceof bribes three categoriesof judiciaries can be distinguished.(1)

Judiciariesn which nearly all judgesare sure that no bribes are accepted.Countriesare
Denmark,Finland,lreland,the Netherlands,Norway, Swedenand the UK.(2) Judiciariesn

whichasmall percentageof judges(lessthan 4%)believesthat bribesare acceptedand 10%
- 20%is not sure whether or not bribes are accepted.Austria, Belgium, Estonia,France,
Germany,Portugaland Polandfall into this category. And (3) judiciariesin which a higher
percentagebelievesthat bribery occursand manymore than 20%(up to 55%)are uncertain
whether or not bribesare accepted.Thefact that judgesare uncertainaboutthe occurrence
of briberyis abadsignin itself. Onthe positiveside:whenjudgesbelievethat briberyoccurs,
they seldomexpectthisto happenregularly.

Internal aspects

With regardto internalmatters,caseallocationanddisciplinaryactionare distinguishedn the
survey.10% or more of the judgesin 7 countries believe that caseallocationis usedto
influencethe outcomeof casesTheuseof disciplinaryactionto influencejudicialdecisionds
thought by more judgesto happenthan in the previoussurveytwo yearsago,but is still not
widespread.Liketwo yearsagothe influence of managementon how casesare decidedis
minimal.

Influenceof managementand colleagues

Whilstinfluenceof managementindcolleaguessbadfrom the perspectiveof independence,
it maybe goodfrom other perspectivessuchastimelinessandthe uniform applicationof the
law. In many judiciaries judges experiencepressurefrom managementto handle cases
expeditiously.

Inthe 2017 surveytheword WA y | LILINBSIdNGE Ucead i e relevantstatementof the
2015survey It nowreads:\Puringthe lasttwo yearsthe managemenbf my courthasexerted
inappropriatepressureon meto decideindividualcaseswithin aparticulari A YTBisekxnge
providesinadvertently an interesting insight in the opinions of judges.Whilst in 2015 on
average(acrosscountries)35%of the judgesagreedwith the statement,in 2017 only 15%
agreed.In the Netherlandsthe soore droppedfrom 44%to 5%andin Denmak from 23%to
3%.In other countriesthe drop waslesspronounced andin somecountriesit hardlyoccurred
(e.g.for Spain it dropped only from 26 to 25%and in Italy from 23 to 20%).Apparently,
pressureto decidecaseswithin a particulartime is not seenasinappropriateby manyjudges.
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Appointment and promotion

The appointment and promotion decisionsabout judges are major issues.Many judges
believethat appointmentdecisionsare not basedon merit and experience.Spain(65%of
judges),France(50%)and Serbia(48%)stand out. Onlyin Denmarkand the Netherlandsdo
veryfew judgesbelievethis to be the case(lessthan 5%).

Thesituation with regardto promotion is evenworsein most countries with extremesin
Spain(70%)and France(60%).0n average 38%versus22%o0f judgeshavethis view about
promotion and appointment. Only five countries score below 10% on promotion with
Denmarkasthe only countrywith a percentagebelow 5%.

Impactof the (social)media

Theimpact of the mediaon decisionsof judgesis largein most countriesand is increasing

Onlyin Scandinaviathe Netherlandsand the UK do well under 10%of judgesbelievethis

impactto exist.In other countriesthis percentages higher:for instance,Germanyand Czech
Republiq20%),France Spainand Poland(40%)and Italy and Croatia(60%).Theinfluenceof

socialmediais much smallerthan that of the traditional media,but it is increasingn nearly
all countries.A particularlylargeinfluenceis foundin Italy and Croatia.

Working conditionsandindependence

Judgeswere alsoaskedabout changesn their working conditionswhich negativelyimpact
independence.As in the first survey, pay, caseloadand court resourcesare issues.The
situationis essentiallythe same With regardto pay, the situationisdiverse. In quite anumber
of countriespayconstitutesa problem,especiallyn Latvia but alsoin SpainPortugal Jreland,
Bulgaria,Serbia Albania,Sloveniaand Lithuaniaand (lessso) in the UK.In other countries it
isnot muchof anissue.

Caseloadand court resourceare a seriousissuein many countries.Onlyin the Netherlands
and someScandinaviacountriesdo well below 10%o0f judgesbelievetheseaspectgo have
an impact on their independence.Franceand Spainstand out at the other end of the

spectrum.

It shouldbe noted that the transfer of judgesis not an issue,exceptin Albania,Croatiaand
Serbia.

Respecfor the Judiciary

22%of all participatingjudgesfeel that the Judiciaryis not respectedby governmentand

parliament,and34%by the media.Theviewsaboutgovernmentandparliamentare generally
similar. Thedifferencesamongjudiciariesare verylarge.In Poland75%of the judgesfeel not

respectedby government,in Bulgara 55%andin the UK, Italy and Albania40%.In Germany,
Austria,Scandinaviandthe Netherlandghis percentagdswell below 10%.Fluctuationsover
time canbe large and need not be negative.Forinstance,in Italy the percentagedropped
from 70%two yearsagoto 38%andin Slovakigrom 48%to 17%.

With regardto the media the answersare consistentwith the answersabout the impact of
the media on decisionsdiscussedefore. The issuesare particularly large in Poland, UK,
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Lithuaniaand Bulgariawhere around 60% of the respondentsdo not feel respected.In
GermanyCzecHRepublicand Austriathis percentages still asmuchas20%.

The(lackof) respectshownin the socialmediaisgenerallyseenaslessproblematic,but in the
UK,Poland Bulgariaand Lithuania50%of the judgesandin quite anumberof countriessuch
asGermanyandthe Netherlands30%of the judgesdo not feel respected.

Mechanismsavailableto Councilso defendjudicial independence
Onaverage 33%o0f judgesdo not believethat Councildor the Judiciaryhavethe appropriate
mechanismsand proceduresin order to defendjudicialindependenceeffectively. In Poland
this percentageas 71%,whilstit is 62%in Spain,50%in Portugal,44%in Romaniaand 43%in
Ireland.In Francethe percentageis 37%andin Italy 32%.0nlyin Denmarkthe Netherlands
andNorwaythe percentages between11%and 15%.

Possibilitiesfor improvement

Thistime, the questionwas askedwhat would contribute most to the independenceof the
Judiciaryin the country of the respondent.Therespondentsnere askedto providethe three
mostimportant items.

The responseswere very consistent. Better working conditions regardingwork load was
mentioned most often (6,575 times), with working conditions regarding pay including
pensionsandretirement agein secondplace(5,737)and appointmentand promotion based
on ability and experiencein third place (5,241). Theseitems were followed by working
conditionsregardingcourt resourceg4,748)andlesspressue from the media(3,917).Other
aspectavere lessfrequentlymentioned(lessthan 1,800).

Impactof genderand experience

Asmentionedbefore, we alsoaskedfor someinformation aboutthe personalcharacteristics
of the respondentsgenderandexperiene.

Genderhasno impacton the scoreaboutthe independenceof the judgesin the country (on
averageor all countries8.4for malejudgesand8.3for femalejudges). Theimpactof gender
on the opinionsabout specificaspectsof independences alsolimited, althoughdifferences
existamongcountriesand somecountries,in particular Albania,standout. Forinstance,in
Albaniawomendisagreemuch more than menthat judgesare appointedsolelyon the basis
of merit and experience.In general men are more critical, for instance about working
conditions.Theimpactof experiencdasoverallsmall,but in somecountriessubstantial. There
isageneraltendencythat very experiencedudgesscoretheir independencenhigherthan less
experiencedudges(scoreof 9.2 versus8.8for leastexperiencedudgesasaverageacrossall
countries).

In the followingtablesthe outcomesare presentedby question.
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1.1 During the last two years | have been under inappropriate pressure to take a decision in a case or part of a case in a specific way.
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1.2 If you agree or strongly agree with 1.1, what was the frequency of such pressure?
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2.11In my country | believe that during the last two years individual judges have accepted bribes as an inducement to decide case(s)in a
specific way. 2.2 If you agree or strongly agree, did this occur:
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3a. During the last two years | have been affected by a threat of, or actual, disciplinary or other action because of how | decided a case.
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3b. During the last two years my decisions or actions have been directly affected by a claim, or threat of a claim, for personal liability.
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4. | believe during the last two years cases have been allocated to judges other than in accordance with blished rules or proced in

order to influence the outcome of the particular case.
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5a. | believe judges in my country have been appointed other than on the basis of ability and experience during the last two years.
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5b. | believe judges in my country have been promoted other than on the basis of ability and experience during the last two years.
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6. | believe that in my country decisions or actions of individual judges have, during the last two years, been directly affected by the actual,
or anticipated, actions of the media (i.e. press, television or radio).
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7. I believe that in my country decisions or actions of individual judges have, during the last two years, been directly affected by the actual,

or anticipated, actions using social media (for example, Facebook, Twitter or LinkedIn).
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8a. During the last two years | believe that my independence as a judge has been respected by the government.
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8b. During the last two years | believe that my independence as a judge has been respected by parliament.
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8c. During the last two years | believe that my independence as a judge has been respected by Court Management (including the president

of the Court).
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8d. During the last two years | believe that my independence as a judge has been respected by the Council for the Judiciary.*
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* Onlyresultsfor countriesthat havea Councilfor the Judiciaryare shown.
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8e. During the last two years | believe that my independence as a judge has been respected by the Supreme Court.
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8f. During the last two years | believe that my ind dence as a judge has been respected by the Constitutional Court.
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8g. During the last two years | believe that my independence as a judge has been respected by the Association of Judges.
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8h. During the last two years | believe that my independence as a judge has been respected by the media (i.e. press, television or radio).
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8i. During the last two years | believe that my independence as a judge has been respected by social media (for example Facebook, Twitter
or LinkedIn).
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8j. | believe that in my country the Council for the Judiciary has the approriate mechanisms and procedures in order to defend judicial
independence effectively. *
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* Onlyresultsfor countriesthat havea Councilfor the Judiciaryare shown.
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9.11 believe that changes which occured in my working conditions in relation to the following domains directly affected my independence.
Option a: Pay
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9.11 believe that changes which occured in my working conditions in relation to the following domains directly affected my independence.
Option b: Pensions
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9.11 believe that changes which occured in my working conditions in relation to the following domains directly affected my independence.
Option c: Retirement age
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9.11 believe that changes which occured in my working conditions in relation to the following domains directly affected my independence.
Option d: Caseload
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9.11 believe that changes which occured in my working conditions in relation to the following domains directly affected my independence.
Option e: Court resources
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9.11 believe that changes which occured in my working conditions in relation to the following domains directly affected my independence.
Option f: 'l was dto her fi ion, section or court’
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9.2Thethree mostfrequently givenanswersto the question: | believethat changesvhich occurredin my workingconditions
in relation to the domainslistedin 9.1 directly affectedmy independence(multiple answerspossible){a) Pay,(b) Pensions(c)
Retirementage, (d) Caselod and (e) Court resources.In addition, the following option was presented:(f) | was moved to

another function, sectionor court.

Country No.1 No.2 No.3

Albania Caseload Courtresources Pay

Austria Caseload Courtresources Pay

Belgium Courtresources Pensions CaseloadRetirementage
Bulgaria Pay Courtresources Caseload
Croatia Pay Courtresources Caseload
CzechHRepublic Caseload Courtresources Pensions
Denmark Courtresources Caseload Pay

Estonia Pay Caseload Courtresources
Finland Courtresources Caseload Retirementage
France Courtresources Caseload Pay

Germany Caseload Pay Courtresources
Ireland Courtresources Pay Pensions

Italy Courtresources Caseload Retirementage
Latvia Pay Caseload Courtresources
Lithuania Caseload Pay Courtresources
Montenegro Pay CaseloadCourtresources Retirementage
Netherlands Caseload Retirementage Courtresources
Norway Courtresources Pay PensionsRetirementage
Poland Caseload Courtresources Retirementage
Portugal Pay Courtresources Caseload
Romania Caseload Pay Courtresources
Serbia Pay Courtresources Caseload
Slovakia Caseload Courtresources Retirementage
Slovenia Pay Courtresources Caseload
Spain Caseload Pay Courtresources
Sweden Caseload Courtresources Pay

United Kingdom Pensions Courtresources Pay

Average - - -

Total Caseload Courtresources Pay
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10. During the last two years | have had to take decisions in accordance with guidelines developed by judges of my rank.
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11. During the last two years the management of my court has exerted pressure on me to decide individual cases in a particular way.
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12. During the last two years the management of my court has exerted pressure on me to decide individual cases within a particular time.
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13.0n a scale of 0 - 10 (where 0 "not independent at all" and 10 "highest possible degree of independence”).
The professional judges in my country are:
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14. On a scale of 0 - 10 (where 0 means "not independent at all" and 10 means "highest possible degree of independence”).
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15. Most frequently givenanswergo the questionwhat would contribute mostto
independenceof the Judiciary

Country
Albania

Austria

Belgium

Bulgaria

Croatia

Czech

Republic

Denmark

No.1

Better working conditions
regarding pay including pensions
and retirementage

Better working conditions
regarding case load

Better working conditions
regarding pay including pensions
and retirement age

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working conditions
regarding payncluding pensions
and retirement age
Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working condition
regarding court resources

No.2
Less pressure from the media

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working condition
regarding court resources

Better working conditions
regarding pay including pensions
and retirement age

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working conditions
regarding case load

Better working conditions
regarding case load

No.3

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working conditions
regarding pay including pensions
and retirement age

Better working conditions
regarding caséoad

Less pressure from the media

Less pressure from the media

Better working conditions
regarding pay including pensions
and retirement age

Better working conditions
regarding pay including pensions
and retirement age
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Estonia

Finland

France

Germany

Ireland

Italy

Latvia

Lithuania

Montenegro

Netherlands

Norway

Poland

Portugal

Romania

Serbia

Slovakia

Slovenia

Spain

Sweden

Better working conditions
regarding pay including pensions
and retirement age

Better working condition
regarding court resources

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working conditions
regarding case load

Better working condition
regarding court resources

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working conditions
regarding payncluding pensions
and retirement age

Better working conditions
regarding pay including pensions
and retirement age

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working conditions
regarding payncluding pensions
and retirement age

Better working condition
regarding court resources

Better working conditions
regarding case load

Better workingconditions
regarding pay including pensions
and retirement age

Better working conditions
regarding case load

Better working conditions
regarding pay including pensions
and retirement age

Better working conditions
regarding case load

Less pressurom the media

Appointment and promotion of
judges strictly on the basis of
ability andexperience

Better working conditions
regarding case load

Better working conditions
regarding case load

Better working conditions
regarding case load

Better workingconditions
regarding case load

Better working conditions
regarding pay including pensions
and retirement age

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working conditions
regarding case load

Less pressure from the media

Less pressure from the media

A more objective allocation of
cases to judges

Better working conditions
regarding case load

Better working conditions
regarding case load

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working condition
regarding court resources

Better working conditions
regarding payncluding pensions
and retirement age

Appointment and promotion of
judges strictly on the basis of
ability andexperience

Less pressure from the media

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working conditions
regarding case load

Better working conditions
regarding pay including pensions
andretirement age

Less pressure from the media

Better working conditions
regarding pay including pensions
and retirement age

Better working condition regarding
court resources

Appointment and promotion of
judgesstrictly on the basis of
ability and experience

Better working conditions
regarding pay including pensions
andretirement age

Better working condition regarding
court resources

Better working conditions
regarding case load

Better working conditions
regarding case load

A reduction of judicial corruption

Better working condition regarding
court resources

Better workingconditions
regarding pay including pensions
and retirement age

Less pressure from the media

Better working conditions
regarding case load

Better working condition regarding
court resources

Better working condition regarding
court resources

Appointment and promotion of
judges strictly on the basis of
ability and experience

Better working conditions
regarding pay including pensions
and retirement age

Better working conditions
regarding pay including pensions
and retirement age

Better working condition regarding
court resources
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United Better working conditions Better working condition Less pressure from the media

Kingdom regarding pay including pensions regarding court resources
and retirement age
Average = = =
Total Better working conditions Better working conditions Appointment and promotion of
regarding case load regarding pay including pensions judges strictly on the basis of
and retirement age ability and experience
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With the revisedset of indicatorsandalsorevisedsurvey whichhasbeenappliedin nearlyall
countries of Europe,the outcomeshave become more solid and reliable. Whilst there is
alwaysroom for improvement (about which shortly), the results can be used now more
fruitfully than beforeto think aboutthe needfor changeandto setpriorities.

This is primarily a matter for the individual Councils.However,to create and preserve
momentum,it would seemadvisableto agreewithin the ENCdo developplansandto share
and discussthose among each other. To assistthis processit could be usefulto organise
workshopssuchasa workshopwhichrecentlytook placeon the topic of IT.

Thesetof indicatorsandthe surveybring substantialchallengego light. Forinstance (1) lack
of confidenceof judgesin appointmentand promotion procedures(2) relationshipbetween
the political systemandthe mediaon the one handandthe Judiciaryon the other handthat
is characterizedy lackof respectand (3) lackof insightin the experiencesof the clientsof
the courts.Apartfrom inspiringindividualcouncils this mayleadto new ENCintitiatives.

In recentyears the useof dialoguegroupshasprovenveryvaluable Adrawback however,is
that the dialoguegroupdiscussios havenot led to concretefollow-up. Thiscanperhapsbheen
remediedby focusingdialoguegroupson specificproblemsthat countrieshavein common.
Dialoguegroupscouldthen be organsed aroundthemes,when councilsor other governing
bodiesfacesimilarproblemsor canprofit from specifianput from councilshat havestruggled
with theseproblemsbefore.

Asmentionedbefore,thereisroom for improvementof the systemof indicatorsincludingthe
survey. These improvements would have to take place within the periodicity of the
measurementof the indicatorsand the conductof the surveyof two years.Thenextround
would be in 2018/20109.

Now that the indicatorshave gone through extensiveinternal scrutiny,the next step is to
subjectthem to externalreviewby the scientificcommunityand by international partnersof
the ENCJwithin and outside the Judiciary Externalreview is important to broaden our
perspectiveandforestalltunnel vision,but alsoto get more exposureof the interestingwork
the ENChasdonein this field. Externalreviewshouldbe donein the first part of 2018, asit
could lead to the further revision of indicators and survey. A revision could then be
implementedin 2018/2019.

A specificissueconcernghe positionof layjudges.In manyjudiciariesthey playan important
role. In 2014/2015 a pilot survey about independencewas held among lay judgesin
ScandinaviaAsthe survey provedto be feasibleand the outcomesinteresting,it would be
possibleto hold a surveyamongthe lay judgesof Europe for instancein 2017/2018.

Finally the activitiesthat were discussedere mayleadto ideasfor additionalsurveysby the
ENCaloneor in cooperationwith other bodies.Thiscouldfill animportant gapin the current
indicatorsand provideindependentconfirmationof the outcomesthat were found sofar.
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7.1 Introduction

At the General Assemblyin 2015, it was consideredthat the logical follow-up to the
establishmentf indicatorsrelatingto judicialindependenceand accountabilitywould be to
considerthe establishmentof indicatorsfor the quality of justice, sincethe objective of an
independent and accountable Judiciaryis to produce quality justice for the citizens.
Accordinglyjt wasdecidedthat work shouldbe done on the creation of a methodologyto
produceindicatorsfor the quality of justice as an extensionto the current project. It was
recognizedhat this would be a difficult but worthwhile exercise.

This chapter appliesthe approachthat was used to develop performanceindicators for

independenceandaccountabilityto the quality of the Judiciay. Sections/.2and 7.3 dealwith

conceptualmatters:whichareasof qualityareto be addressedythe indicatorsandfor each
areawhat are the essentialelementsthat should be focusedon. In section 7.4 the set of

indicatorsis presented.Again,it shouldbe noted that this is a first attempt that requires
further thought in the comingyears.Theindicatorshavebeentested by three Councilsn a
pilot. The outcomesare presentedin Chapter8. Section8.1 summarizesthe comments
receivedduringthe pilot andprovidesclarifications.Thelastsectionof chapter8 looksat next
steps.

It needsto be emphasizedhat the indicatorsessentiallyprovide a starting point for the
developmentof standardsabout the quality of justiceand the categorizationof practicesin
goodandlessgoodpracticeslt isessentiathat ssandardsof qualityaredefinedandevaluated
by the Councildor the Judiciarjthemselveswherethey exist,andnot by the other powersof
state,becauset isthe duty of the Councildo reconcilethe topic of quality with the principle
of independenceof Judiciaryandjudges.

7.2 Areasto be coveredby the indicators

Startingfrom a broad perspectiveon quality, quality is linked with the essentialtasksthe
Judiciaryis deemedto fulfil under the rule of law. Thesetasksrange from maintaining
fundamental rights to practical matters such as the service provided to the public. The
following areasare distinguished Keyaspectsof these areasare staccatoenumeratedand
briefly explained.Obviously eachaspectof an areawould require an extensivediscussiorio
do it justice. Thisis, however, not the placeto do that, as our focusis on developing
performanceindicators.

Maintaining the rule of law

Keyaspects:constrints by Judiciaryon government,upholdinghumanrights, upholdingthe
constitutionandthe divisionof power

Explanation:the Judiciaryis one of the three state powers, and needsto play its role in
upholdingthe constitution, international covenantsand national laws in individual casesin
whichthe interestsof the other state powersor other major interestsare at stake.

65
ENCReporton IndependenceAccountabilityand Qualityof the Judiciaryg performanceindicators2017
adoptedby the GeneralAssemblyParis,9 June2017
WWW.encj.eu



Providingpublicaccesgo the law to guide society

Key aspects: precedence,shadow of law, knowledge of law, accessto legal and court
information, alsoin minority languages

Explanation:the Judiciaryis not only about conflictresolutionin individualcaseslt provides
guidanceto societyhowto applythe law, therebyclarifyingthe rulesfor economicandsocial
interaction. Thebetter it succeedsn this function, the lessreasonfor conflict. At the same
time the law must be re-interpreted to allow for changesin society.Thisand the previous
function setthe Judiciaryasidefrom private mechanismsor conflict resolution® Information
is an areathat alsoincreasesn importancedueto & 6 R B {j bugalsoaspectssuchasthe
provisionof information about court proceduresin generalandfor groupsin societyremain
important.

Guaranteeingdue processrom the perspectiveof accessibility

Key aspects:hearing parties, giving voice, justice for vulnerable groups,equality of arms,
proportionality, effectiveand efficient appealprocess

Explanation: this aspectcoversto what extent the courts canprovide for a fair trial (art. 6

ECHRart. 47 of the Chartaof FundamentalRightsof the EUand art. 13 of the UNConvention
on FundamentalRightsof DisablePeoplg, and together with the area about the decision
constitutesthe legalcore of the work of the courts.accessibilitysamajorconcern,ascitizens
cannotfind their wayto evenan excellentcourt if accesss not secured Accessibiliticanonly
partly be guaranteedby the courtsthemselvesasfor instancecourt feesbut alsothe judicial
map are generallydeterminedby governmentand Parliament.Still, other aspectsare under
the remit of the Judiciary

Adjudicatingcasedn a timely and effective manner

Key aspects: no unnecessary delay, length of procedures proportionate to the
importance/complexityof the case, active monitoring and control of process,pre-trial
conferencespolicyre delaytactics,sizelimits to presentationdrom lawyers/parties.
Explanation:dJusticedelayed,is justice R S y A Bh®@ENE Jeavesthe measurementof the
duration of casedo CEPE particular.It focuseson the methodsto control the duration of
procedures.Forthat purposecasemanagementanbe distinguishedrom due processKey
issueiswhether or not the judgeleadsthe trial and by what means.

Deliveringjudicial decisions

Key aspects: fairness, knowledgeable,uniformity, predictability, well-reasoned, resolves
conflict,judgmentsreflect viewsin society,appropriatesentences

Explanation:the decisionis centralto anycourt case Thewayin whicha decisionisdelivered
is crucial:reasoningglarity, lengthand enforceabilityare all important topicsin this regard.

Providingservicedo the clients

Keyaspects:court rooms,administrativeprocedureswaitingrooms,waitingtimes
Explanation:ithe experienceof peoplegoingthe courtisalsodeterminedby practicalaspects
suchasthe waythey are receivedon enteringthe court, the time they haveto wait andthe
adequacyof waitingrooms(havevictimsand defendantsto wait in the sameroom?

6 See:JohnThomag2015).TheCentralityof Justiceits contribution to society,andits delivery. TheLord
Williamsof Mostyn Memorial Lecture.
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Enforcementbof judicial decisions

Keyaspects:ienforceablgudgments

Explanation:obviouslyfor litigantsit is keywhetherjudgmentscanin practicebe enforced.It

doesnot make much senseto go to court if a favorablejudgmenthasno practical effect.

However,enforcementis generallynot within the brief of the Judiciary and the Juliciaryis
dependenton other partiesto enforce.Courtsdo playarole by providingclear,enforceable
decisions.

It isthe intention to developperformanceindicatorsfor all theseareas.Forsomeareasthisis

easierthan for others, asareasdiffer in conceptualcomplexityand alsoin the work that has
been done already.The choice hasbeen madeto focuson four of these areasin this first

versionof the indicators. Theseareaswere seenby the project team asthe most pressing
ones,either becausethey comefirst (for instance,without high quality decisionsthe other

areas lose much of their meaning)or becauseperformance falls evidently short. Most

participantsof the project team still seetimelinessas the most vulnerable aspectof the

performane of their judiciaries. Theother areasof quality canbe addressedat a later stage.
Thenexttable setsthe scene.

Descriptionof objective Subjectiveassessmenof
characteristics performance
Maintainingthe rule of law | Nextphase Nextphase
Providingpublicaccesgo the | Included Nextphase
law to guidesociety
Guaranteeing due process Included Included
from the perspective of
accessibility
Adjudicatingcasesn atimely | Included Included
and effective manner
Deliveringjudicial decisions | Included Included
Enforcementof decisions Nextphase Nextphase
Providingservices Nextphase Nextphase

In this table adistinctionis madebetweenthe descriptionof objectivecharacteristicandthe
subjective assessmentof performance. Quality is in part determined directly by the
arrangementsstipulated by law. In addition someaspectsof quality suchasthe duration of
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casesare objectively measurable However,there are also many aspectsthat can only be
assessedsubjectively,at least at this stage. Subjectiveassessmentgan be given by the
councils/courts/judgeandby courtusers/lawyers/observerdt this stageverylittle isknown
about the views of court users, as was also noted in the context of independenceand
accountability Subjectiveassessmenis therefore limited to the viewsfrom within.

7.3 Substantiveexploration of the selectedareasof quality

In this sectionthe areasof quality that were selectedare elaboratedupon. Speciahttention
isgivento the quality of judicialdecisions.

7.3.1. Adjudicatingcasedn atimely and effective manner

Bothtimelinessand casemanagementretopicsthat havebeendiscusseaxtensivelywithin

the ENCJThebalancebetweentimelinessand other quality aspectds animportant issue,as
indicatedin the first recommendatiorof the 20102011 TimelinesReport Wusticedelayeds
justiceR S y* As& tRué statementthat underlineshe importanceof deliveringjusticewithout

undue delay. However,in striving for timelinessit must be rememberedthat the drive for

expeditionshouldbe balancedwith other quality aspectsof whichthe quality of the decision
shouldhavethe highestpriority. Thedemandsof societyrequire processingvithout undue
delay, but drivefor efficiencymustnot leadto inferiorquality RS OA & A 2y &4 ® Q

After the publication of the report, regionaltimelinessseminarshave been organisedto

increaseawarenesdor the issueof timeliness,to deepenthe understandingof causesand

remedies,andto discusghe recommendationsand the cooperationbetween stakeholders,
and thus to further the implementationof the recommendationsThe seminarshave been
organisedwith participantsfrom countrieswithin aregionwith comparableculture andlegal
traditions.

TheENChasdevelopedcasemanagemenguidelinesaspresentedin the 2012-2013report
BudiciaReformin Europec Pat L .ITleguidelinesare:

- EveryJudiciaryshouldset up a structure on how to establishmethodologiesfor case
managementjncludingthe associatedstandardsfor the (average)duration of cases,
for specificcategoriesnf cases/jurisdictionsThesestrudures shouldbe guidedby the
judgesandshouldallowfor discussiorwith stakeholderssuchaslawyers.

- Themethodologiesfor casemanagementneedto establisha balancebetweenthe
importanceof a caseandthe attention the caseis givenin terms of proceduralsteps
allowed.

- Inthe methodologiesan important placeshouldbe givento pre-trial conferencego
establishthe propermethodto resolvethe caseandto sort out differencesof opinion
aboutprocedure.

- Thecaseload of judgesand support staff should allow for sufficienttime for proper
casemanagement.lt should be carefully consideredwhether judgescan delegate
someadministrativeaspectsof casemanagemento supportstaff.
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- Casemanagementrequiresa changeof attitude and culture of many judges,which
needsto be promotedby trainingand/or other toolsto disseminateknowledge.

Theseguidelinesprovidea normativeframeworkto evaluategoodpracticesin this area.

7.3.2. Guaranteeingdue processfrom the perspectiveof accessibility

Theextentto whichthe courtscanprovidefor afair trial asstipulatedbyart. 6 ECHRn practice
dependson arangeof factors.Herethe focusis on factorsthat arerelatedto accesdo justice
in abroadsense Atthe mostbasiclevel,dueprocessandacacessibilityrequirethat partiescan
understandwhat is saidand written. Thisimpliesthat proceduresare availablein the official
language®f a country,that arrangementsare in placefor widely usednon-official languages
andthat for other languagegranslationfacilitiesare available Peoplewith disabilitiesrequire
specificattention. Apart from physicalarrangementstheir full participation may require
specificproceduralarrangementsAlso,information aboutthe courtsandjusticesystemmust
be madeavailablefor peoplewith disabilities(i.a. for visuallyimpaired).Anotherelementary
requirementisthat partiesmusthaveaccesgo all relevantdocuments Anyexemptionmust
havealegalbasis It isrelevanthow often suchexemptionsare invoked.

Assuminghesebasicconditionsare met, mattersarisefrom the adversariahature of judicial
procedures.Fromthis perspectivea key issueis equality of arms. Whenthere is a big gap
betweenpartiesin knowledgeof the law and of procedureandexperiencein litigating,one of
the partiesdoesnot standa chanceunlessthe disadvantagaes compensatedn one way or
the other. Theissuewill then be whether partiesget adequatelegalrepresentation.If they
cannotafford adequatelegal representationand public fundingis insufficient,or if they do
not want legal representation, can judges order or offer legal representation?If that
possibilitydoesnot exist,havejudgesthe duty to compensatdor the differencein knowledge
and experiencewhen hearing the casé And, more practically,do they havethe time to do
so?Arelatedmatter isabusiveconduct.If partiesor their lawyersmisuseproceedinggo delay
the conclusiorof caser to otherwisedrive up the costsfor the other parties,afair trial may
becomeillusionaryif judgesdo not havethe authority or do not useit to blocksuchbehavior.

Anotherissueis whetherjudgescananddo spendsufficienttime on all cases Ascasediffer
in the effort they demandfrom judgesor panelsof judgesjudgesmustbe ableto musterthe
time that isneededfor eachindividualcase jrrespectiveof the partiesor the matter at stake.

Theavailabilityof appealis an important aspectof accesdo justice. It shouldbe allowedto
appealnot only on the law, but alsoon the facts. At the sametime appealtakestime and
resourcesand without prospectof successnerely delaysjustice and drivesup costsfor the
parties and for the Judiciary The implication is that an adequatebalancemust be found
between accesgso appealand its limitation. A similar situation ariseswith respectto the
impactof appealon the executionof the order appealedagainst.

TheENChasdevelopedguidelineson appealin the report about judicialreform mentioned
abovedJWiciaReformin Europec PartL )L TReguidelinesare:
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- Thelawshouldstatethat the decisionon meritoriouscase$isajudicialdecisionbased
solelyon the merits of the case.

- Filtersshouldbedefinedto reducethe unnecessaryseof courttime on unmeritorious
casesso allowing more timely accessto justice for those who have a meritorious
appeal.

- Filtersshouldbe definedto provide criteria by which the Judiciarycan evaluatethe
merits of the appealin eachcaseandexercisgudicialdiscretionin the final decision.

- Procedureshouldbein placeto avoidrepetition andare-hearingof the first instance
trial andto require applicaionsfor appealto focuson the outstandingissues.

- To limit the number of appeal judges® is not recommended,as more effective
measuresare availableto reducethe burdenof appealand courttime.

- Decision®nmeritoriouscaseshouldnormallyandprimarilybe takenthroughapaper
exerciserather than anycourt hearing.

- Theappealprocedurecouldbe simplifiedby settinglimits to the length of written and
oral presentationsof parties.

Inthis areaof qualitythe identificationof goodpracticess more ambiguousasguidelinesare
lackingor, where these do exist, not very specific. Thework is ongoing,and the indicators
presentedbelow preliminary.

7.3.3 Deliveringjudicial decisions

As arguedin opinion n°11 of the CCJEx ¢ I of high quality, a judicial decisionmust be
perceivedby the partiesand by societyin generalasbeingthe result of a correctapplication
of legalrules,of afair proceedinganda properfactualevaluation,aswell asbeingeffectively
Sy T 2 NO®hchiédv@hestaims,anumberof requirementsmustbe met.

Thereasoningof the judicial decision

Judiciablecisionsnustin principlebereasonedAccordingo the ECHRasdaw, courtsshould
givesufficientreasondor their judgments poth for civilandcriminaldedsions.Thisraisesthe

guestionwhether all decisiongenderedby courtsshouldbe motivated. Thisdependson the

provisionsof eachdomesticlaw but, asa generalguideline it maybe consideredhat, unless
otherwise stated, decisionsinvolvingthe managementof the case(for example:a decision
adjourningthe hearing)do not needa specificmotivation. In principle,the obligationto state

reasonsshouldbe reservedto the final decisionof the trial.

Jurydecisiongyiveriseto specificconsiderationsAccordingo Recommendatiom® R(95)50f
the Committeeof Ministersof the Councibf Europeto MembersStatesconcerninghe appeal
procesqcivilandcommerciakases),in principle,reasonseednot to be given.. for decisions

7 Whether a caseis meritorious or not.
8 Forinstance by hearingcasesy a singlejudgeinsteadof a panelof judges.
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madeby juries"”. Thisleadsto issuessuchasthe kind of civil or commercialcaseghat canbe
judged by a jury and what kind of meanscan be usedto make the reasonsof the verdict
understoodby the litigantsand, if necessaryby the court of appeal.

A further issueis whether the reasonsshouldbe written or a judge canrender his decision
orally. Recommendatiom® R(87)18of the Committee of Ministers to Members States
concerninghe simplificationof criminaljusticestates( I, c, 3) that in lessseriouscasesor if

the partiesagree,the tribunal shouldbe allowednot to makea written decision but an oral

decision"which shouldbe limited to a mentionin the record".

If arecommendatiornisto be made,it seemaecessaryo put the partiesin apositionto know,
by whatever means,the reasonsfor a judgment pronouncedby a judge, evenif delivered
orally.

Anissueis alsowhetherthe practiceconsistingof givingthe reasonof the judgmentonly if a
party appealsagainstthis judgmentis acceptable Thispracticehasbeencondemnedby the
EuropearCourtof HumanRightsbecausehe litigantsmustbe ableto understand.assoonas
the decisionis rendered,the reasonswhy they won or lost their case . However this practice
still exists.

Reasoningakesadifferent form if it isdoneby a singlejudgeor a panel. Thischoicedepends
on the culture and the systemof eachcountry. Whateverthe systemis, evenin countriesof
which the traditions favor judgment by a singlejudge, informal discussionamongjudges
dealingwith similarcasesshouldbe encouragedn order to ensurepredictabilityof decisions
andlegalcertainty.

TheENCJecommendshat wheneverit is possible judgesshouldprovide this reasoningat
leastorally.

Theclarity of the decision

Thejudicial decisionshould,not only be motivated, but alsobe intelligible, drafted in clear
and simplelanguage Thisissuedependson the use of the decision.Isthe decisionaimedat
the litigants,the lawyers the professorsof law, the mediaor the publicin general?

Thejudicial authorities of eachcountry shouldset up a guide of good practicesin order to
facilitate the drafting of decisiongSeeopinionn® 11 of the CCJE).

Thelength of the decision

It is desirablethat a judicial decisionis as conciseas possible.For a decisionto be read,
understoodand haveimpactit hasto be sharpandfocusedandto refrain from unnecessary
detailandacademicexcursions.

Theenforcementof the decision

A judicial decisionneedsto be written in clear and unambiguouslanguageto be readily
capableof beinggiveneffect. Thedecisionshouldbe effectivelyenforceablefor the benefit
of the successfuparty, which is a componentof the right to a fair trial. Asarguedby the
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EuropeanCourt,the Conventiondoesnot estalish theoretical protection of HumanRights,
but aimsto assurethat the protectionit providesis givenpracticaleffect.

Theassessmenof the quality of judgments

In manyjudiciariesin Easternand SouthernEuropethe performanceof judgesis evaluated
either regularlyor for the purposeof careerdecisionsThequality of judgmentsis often part
of the evaluation, albeit not alwaysan important part. Productivity and timelinesstake
precedence,also becausethese aspectsare easierto measure. Still, often a sample of
judgmentsis taken and evaluatedby those responsible The evaluationsdo not seemto dig
deep,and often the outcomeis very positiveand uncritical. Thisis reasonin somecountries
to considerstoppingthis practice.

In other (in particular north western countries)judgesare not evaluated,asthis is seenas
infringing on their independenceAssessmenbf the quality of judgmentstakesthe form of
peerreview,and outcomesare not usedin individualperformancereviews.Thisis especially
the casein the Netherlandsvhichhasdevelopeda systemof qualityassessmerity the appeal
courts of first instance civil judgments. The assessmenis not about the merits of the
judgments but about their professionalquality 6 & O NJ F i YheyRiskndolidgtovwards
performance reviews that take the quality of judgments into account, starting with
magistratesandrecorders.

In many countries appeal rates are used as a proxy of the quality of judgments. Many
internationalbodiessuchasCEPEdo the same.TheENCJ rather criticalaboutusingappeal
ratesfor this purpose,asreversalsare often basedon other aspectghan quality suchasnew
evidenceIf appeal ratesare used,the percentageof judgmentsleft standingis probablythe
mostrelevantcriterion. Thiscombinesappealrate andreversalrate, anddefinesit positively.
Otherassessmentnethodsfocuson specificaspectsf quality, suchasthe understandability
which can be evaluated by linguists. Finally feedback mechanismssuch as customer
satisfactionsurveysandindividualfeedbackgenerallyincludethe quality of judgments.

Twomaindifficultiesemerge:

Howto assesshe quality of a judicialdecision?

It is rather difficult to evaluatethe quality of judgmentsbecauseassessmensystemscould
affectthe independenceof judges.Asmentionedabove,a distinctioncanbe madebetween
the content of the decision(merits of the case)andthe W O NJ yf & Rd¥théecision.The
assessmendoesnot examinethen whetherthe decisionis W O 2 NibuBvdein@rk conforms
with objectivecriteria.

TheCCJEakesadifferent approach.Inits opinionnumber17 (2014) uponthe evaluationof

2 dzR W& kKihe CCIBtatesthat it isa LINE 0 f t&baseévalu@tionresultson the number

or percentageof decisiongeversedon appeal unlesshe numberandmannerof the reversals
demonstrates clearly that the judge lacks the necessary knowledge of law and
procedueé¢ 0 WLJ NBb) T Mskincistanceshouldbe includedin a systemof assessment:
citizens could not understand that inexcusablenegligencefrom a judge or the 2 dzR3 S Q &
willingnessnot to applythe law, would not be takeninto considerationin assessingis or her

work.
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Aspointed out by someof ENCinembers,the statute of judgesand a high quality training
systemare pre-requisitesfor safeguardinghe rule of law andthe fundamentalguaranteeof
afair trial. In this contextjudgesshouldbe ableto copewith feedbackabouttheir decisions.

More generallythe judicialsystemasawhole,includingaccesso Justiceandthe useof digital
instruments,hasto be examinedin orderto evaluatethe quality of judicialdecisions.

Whoshouldassesshe quality of a judicialdecision?
Twoapproachesanbe distinguished:

- Evaluationby judgesthemselvesor by a specific independent body, on the basis of
predetermined guidelines, determined by the judges (confer the experience of The
Netherlands).

- Evaluationby authoritiesthat take humanresourcedecisionsabout judges.ln a number of
countriesjudgesare evaluatedregularlyor when they applyfor promotion, and assessment
of asampleof their caseds often part of the evaluation.

When assessmentakes place, Councilsfor the Judiciaryshould be in the lead, and not
Ministries of Justiceor other organizationsthat are part of other state powers than the
Judiciary Accordingto the law, some CouncilsR 2 yh@vié any competencein the field of
guality of justice However,becauset isaduty of the Councilgo ensurethat the principleof
independenceof judgesis preservedthe CCJExpressedn its opinion number 11 that the
G/ 2 dafiddlibke entrustedwith the evaluationof the qualityof RS OA & A 2y a ¢ @

TheCCHaddedthat & ¢ K $hBiBisnot Councifor the Judiciarythe evaluationof the quality
of decisionsshould be undertakenby a specificbody havingthe sameguaranteesfor the
independenceof judgesasthosepossessedby a Counciffor the Judiciarg @

TheENCbelievesthat the assessmenof the quality of judicialdecisionswhichlikely is the
most critical aspectof the quality of justice, isimportant, if one takesthe improvementof
guality serious.However,any assessmensystemmust respectthe independenceof judges.
A necessargonditionisthat Councilof the Judiciaryare responsiblefor the system.

7.3.4 Providingpublic accesgo the law to guide society

Judicialdecisionggive - to somedegree- guidanceto behaviourof the membersof socidy
0 G a K loffh2 16 | gApeerequisiteis that judicial decisionsof the courtsare published.In
additionto passivepublication,the reachof decisionsanbe enlargedby efforts of the courts
to draw the attention of the publicto decisionghat havehighimpactand/or set precedent.
Thiscanbe done directly by meansof the Judiciarf2 websitesand use of socialmediaand
indirectly by the official media. Also, giventhe worldwide developmentof W o R 13 itim@y
become increasinglyimportant or even necessaryfor the courts to make statistical
information availableabout the outcomeof cases.

At amore generallevelthe moral authority of the courts- andtherebythe impactof judicial
decisions couldbe promoted by providinginformationto the public about corejudicial
valuessuchasindependenceimpartiality and applicationof the law. Thiscouldbe further
helpedby invitingthe publicto visitthe courtsand seejudgesat work.
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Finally,newtechnologiedo improveaccesdo justice,suchason-line disputeresolution
mechanismsare important to retain or broadenthe reachof the Judiciarybut alsoto keep
in touchwith a societythat experiencesapidtechnologicachange. Thishasbeen
recognizedby the ENCbefore. Thealreadymentionedreport on judicialreform containsthe
recommendation:

- Judiciarieshouldlearnfrom on-line disputeresolutionmechanismsnd applications
that are currentlyavailableon the internet.

Thework on thisareaof quality is still in its first phase.Theindicatorspresentedbelow are
therefore preliminary.

7.4 Setof performanceindicatorsabout quality

In this section the performanceindicatorsfor the four areasare listed. Indicatorsabout
objective characteristicsare in blackand indicatorsregardingthe subjectiveassessmenof
performancearein blue.

INDICATORSFTIMELINESSNDCASBMANAGEMENT

1. Standardgor the duration of cases:
- Existenceof standardsn first instanceandin appealcourts;
- Scopeof the standardgqtotal procedureor particularphasesof the procedure);
- Degreeto whichstandardsare binding;
- Method by which standardsare prescribed(law, court regulation,practice);
- Availablemethodsto enforcestandards;
- Degreeof ambitionin the standardsat first instanceand appealcourts
- Realizatiorof standardsin practiceat first instanceand appealcourts;
- Impactof standardson duration of casesaccesso justice,quality of decisionsgfficiency
- Sufficiencyof courtresourceso meetthe standards.

2. Authority of judgesto determine procedures:
- Authority of judgesto determinethe proceduresin a case(to fit the procedureto the case)in first instance
andappealcourts;
- Authority of judgesto enforcethe determinedprocedureif a party doesnot conform;
- Extentto whichthe authority to determinethe procedureis usedin practice;
- Impactof the authority to determinethe procedurein a caseon duration of casesaccesgo justice,quality
of decisionsegfficiency).

3. Summaryprocedures:
- Existenceof summaryproceduresn first instanceand appealcourts;
- Limitationsto summaryprocedures;
- Degreeto whichsummaryproceduresare usein practice;
- Impactof summaryprocedureson duration of casesaccessgo justice,quality of decisionsefficiency.

4. Digital casefiling and digital procedures
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- Possibilityof digital casefiling

- Possibilityof digital proceduresjn the sensethat all communicationsare digital, exceptfor the hearing

- Possibilityfor litigantsto inform themselvedigitallyaboutthe progressiorof their cases.

- Impactof digital casefiling/digital procedures/digitalinformation on duration of casesaccesgo justice,
quality of decisionsegfficiency.

5. Specializatiorof courtsand judges
- Existenceof specializedourtsin first instanceand appealcourts
- Existenceof specializedchamberdn first instanceand appealcourts
- Existenceof specializequdgesoutsidespecializedourtsand chambersn first instanceand appealcourts
- Existenceof specializedrules of proceduresfor caseshandledby specalized courts/chambers/judgest
first instanceand appeallevel
- Impactof specializatioron duration of casesaccessgo justice,quality of decisionsgfficiency.

INDICATORSFDUEPROCESFROMTHEPERSPECTI®EACCESSIBILITY

6. Equalityof arms(legalrepresentation):

- Possibilityof litigantsnot to be representedby a lawyer

- Frequencyof litigantsnot beingrepresentedby a lawyer

- Existenceof mechanismsn caseone of the partiesis not represented,suchasordering or offering legal
representation

- Inthe absenceof suchmechanism®r in casea party choosesot to be represented existenceof a duty of
the judgeto compensatdor the differencein knowledgeand experiencevhenhearingthe case

- Frequencyof litigantsthat are in needof compensation

7. Equalityof arms(funding and costs):
- Existenceof a systemunder which public fundingis providedto litigantswithout meansto fund litigation

themselves
- Existenceof asystemto shift the costsof litigation of the successfulitigant to the unsuccessfuitigant

8. Commensurateeffort of judges:
- Existenceof rulesor regulationsto decidewhether a caseis decidedby a singlejudgeor a panelof judges

in first instanceand appealcourts
- Sufficiencyof time for the judgeto hearanddecidecasesadequatelyin regularandin complexcasedn first
instanceand appealcourts.

9. Transparencyof proceedings
- Accesof litigantsin acaseto all documents
- Existenceof exceptionalcasesn whichdocumentsare withheld
- Frequencyof casesn whichdocumentsare withheld.

10 Dealingwith abusiveconduct
- Authority of the judgeto takeactionto preventabuseby partiesand/or their lawyers
- Instrumentsavailableto the judgeto intervene
o0 Stopor staythe proceedings
o Orderexpeditionof the proceedings
o0 Imposefines
o Initiate disciplinarymeasures
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- Frequencyof casesn whichabusiveconductoccurs

11 Availability of appeal
- Existencdor anunsuccessfuitigant to bringanappeal
- Requiremenfor permissionto appeal
- Possibilityof appealon the facts(andnot only on the law)
- Impactof appealon the executionof the order appealedagainst

12. Communication
- Existenceof proceduredn all official language®f the country
- Existencef proceduresn not-official but frequently useslanguagesn the country
- Existenceof facilitiesat the courtto providetranslationregardinglanguagesot spokenin court

13. Accesdor peoplewith disabilities
- Existenceof specialproceduralarrangementdor peoplewith disabilities
- Existenceof physicalarrangementdor peoplewith disabilities
- Availabilityof information about the courtsand justice systemfor peoplewith disabilities(i.a. websitefor
visuallyimpaired).

INDICATORSFQUALITYOFJUDICIADECISIONS

14.Reasoningf judgments

- Existenceof requirementto reasonjudgmentsdealingwith substantiveissuesn civil casesand verdictsin
criminalcases

- Natureof the legalbasisof the requirementof reasoningn civil casesandin criminalcases

- Existencef restrictionson the reasoningof judgmentsin civil casesandverdictsin criminalcases

- Natureof the legalbasisof the restrictionson reasoning

- Requiremenbf transcription of oral judgmentsin civil casesand oral verdictsin criminalcases

- Useof 2 dzNd@&d@cidecivil casesand criminalcases

15. Clarityof judgments
- Existencef arequirementto useclearandsimplelanguage
- Natureof the legalbasisof the requirementof reasoning
- Primaryrecipientsfor whomreasonsare written:
o Litigants
o Publicin general
o Otherjudges(suchasappealcourtsor SupremeCourt
o Evaluationauthorities
- Existenceof guidelineson the clarity of judgments
- Theauthority that haspromulgatedthe guidelines

16. Concisgudgments
- Existenceof requirementsthat lead to long judicial decisions(i.a. requirementto addressall arguments

and/or factualdisputes)in civilandin criminalcasesat first instanceandappealcourts
- Natureof the legalbasisof theserequirements
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- Existenceof requirementsthat leadto shortjudicialdecisiondn civilandin criminal casesat first instance
andappealcourts

- Natureof the legalbasisof theserequirements

- Maotivation of judgesthat in practiceleadto longjudicialdecisions

(0] Aneffort for careerpurposes

0 Concerrfor criticismfrom appeal
0 Lackof experienceasajudge

0 OverlyAcademicapproach

- Estimationof the averagesizeof a judgmentin a civil caseabout breachof contractregardingthe delivery
of goodsin whichthe lawyersraisemanyissuesabout evidence

- Estimationof the averagesizeof averdictin a criminalcaseabouta murderin whichthe lawyerraisesmany
factualand proceduralissues.

17. Effectivejudgments
- Specifimature of judgmentsto be enforceable

18. Assessmenbf the quality of judicial decisions
- Existenceof a mechanismo addressthe individualquality of judicial decisionsby examininga sampleof

judgmentsin first instanceand appealcourtsor
- Frameworkwithin whichthis mechanisnis applied:
0 Evaluationor performancereviewof judges
(o] Peerreview amongjudges,the outcomes(at the individuallevel) of which are not availableto
managemenor inspection
- Theresponsibleauthority for the mechanism
Scopeof the assessment:
0 Craftsmanshimpf the judgeand/or
0 Merits of the judicialdecisions
- Meaningfulnes®f the assessmeninechanism
- Alternativemechanismgo assesshe quality of judicialdecisions:
0 Useof appealratesto assesshe quality of judicialdecisions
0 Inclusionin customersatisfactionreports
o0 In-depth studiesabout specificaspectsof judicialdecisionssuchasreadability

INDICATORSFPUBLIGACCESBOTHH-AWOFGUIDESOCIETY

19. Accesgo caselaw
- Degreeto whichjudicialdecisiondn civil, criminalandfamily law are publishedat first instanceand appeal
courts
- Effortsof the courtsto point out decisionghat havehighimpactand/or set precedentto the public
- Effortsof the courtsto makestatisticalinformation availableaboutthe outcomeof cases

20. Openingup to the public
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- Degreeto which the courts provide information to the public through official sources(e.g., publications,
websites)about corejudicialvaluessuchasindependencejmpartiality and applicationof the law
- Degreeto whichthe publicgetsthe opportunity to visitthe courtsand seejudgesat work.

21. Newtechnologiesto improve accesgo justice:
- Availabilityof on-line disputeresolutionmechanism®r the developmentof suchmechanisms.

In Appendix2 the indicatorsare presentedin detail in the form of a questionnaireto
measurethe indicatorsto befilled in by Councilsand other governingbodies.In this
Appendixit isalsoindicatedfor eachindicatorwhat isgoodandbadpractice.Thisisdonein
the form of scoringrules,aswasdonebeforefor the indicatorson independenceand
accountability Determiningwhat is (less)goodandwhat is (less)badis to someextentan
arbitrary processDifferencedn legalculture anddifferent approachedo whatisimportant
in judicialproceduredeadto different valuations.

Theindicatorsare afirst attempt (1.0)andneedto be developedfurther. Tothis enda pilot
studywasconductedin three countriesto try out the indicatorsand experiencewhether
theseare measurableand meaningfulin practice.Thenext sectiondescribeghe outcomes.
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8.1 Outcomesof the Quality Pilot Studyin three countries
Theoutcomesof the indicatorsare presentedin the figuresbelowfor eachcountryseparately.

Thequestionnairehasbeentested by three councils:SlovakiaSpainand Englandand Wales.
Theoutcomesare presentedin the figuresbelow. In thesefiguresthe four areasof quality are
distinguishedand for eachareathe indicatorsare represented.Asthe questionnaireallows
for the possibilitythat scorediffer for civiland criminallaw in manyindicators,outcomesfor

thesetwo fieldsof law are givenseparately Asthe aim of the pilot isto test the methodology
and not to evaluatethe quality of justice of the three pilot countries,the councilsare not

identified in the figures.

Theexperience®f the pilot councilsand outcomesleadto someobservations:

1 It is feasibleto measure performance indicators about quality in this way. The
guestionnaireraisedquestions,but these questionswere addressedand resolvedin
dialoguewith the secretaryof the projectteam.

1 Thequestionnaireis extensiveand requires substantialeffort to reach meaningful
answers,n particularsinceit isintendedthat the answersreflect the opinionsof the
judges.

1 Thedifferencesbetween civil and criminal casesare generallysmall. Of course,this
finding cannot be generalizedfor all countries, but, given the large size of the
guestionnaire,it is open for discussionwhether or not the distinction should be
maintained.

1 Theoutcomesregardingthe quality of judicial decisionsare unbalanced.All three
countriesscorezeroon one or more of the indicatorsin thisarea. Thesdow scoresare
partly causedby subindicatorsto which negativescoresare attached. The balance
betweenpositiveandnegativeaspectdhen becomesamportant, andthishasnot been
discussedet.

1 At the other extreme, some of the indicators get maximum scoresin all three
countries.Thismay be becausethe indicatorsare trivial (indicatorabout transparent
procedures)r becausaheseare not specificenough(openingup to the public).
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Thesub-indicatorswhichmakeup the indicatorsareinterestingin their ownright. Forinstance with regard
to timelinessfrom a subjective perspective,the question was askedto what degree the measures
distinguishedactuallycontributeto timelinessanddetract or contributeto other major (quality)objectives.
Thetable below showsthe resultsfor the three pilot countries. Specialistiorstandsout as particularly
effective, while standardsdo not seemto contributemuch.Also,ITdoesnot seemto be veryrelevantwhen
it comesto theseobjectives.Thesampleof three councilsistoo smallto draw definite conclusionsand it
would be veryinformativeto getan ENCdvide overviewof perceptions.

Contribution of measurego objectives

Timeliness Accesdo justice | Qualitydecisions | Efficiency T

A B C A B C A B C A B C
Standarddor duration + 0 0 + + + + 0 - + + 0 6+
Authority of judges ++ |+ 0 + + 0 + + 0 ++ |+ 0 10+
Summaryprocedures + + ++ |0 + + 0 0 0 + + + 9+
Digitalfiling andprocedures | O 0 + 0 + + 0 0 0 + + - 4+
Specialisation ++ + + ++ + + ++ ++ + ++ + + 17+

Onthe basisof the pilot, it isconcludedthat the approachto developperformanceindicatorsfor qualityis
useful and interesting. Indicatorsfor quality are more complicatedthan those for independenceand
accountability, because international/European standards are less frequent and precise, and the
differences betweenlegalsystemsand culturesplay a largerrole. Still, there is muchin commonandthe
outcomesgivemuchto consider.Theoutcomescangiveimpetusand priorities for change Also,ideasfor
the direction of changecanbe derivedfrom the experiencesof other judiciariesthat are madevisiblein
thisway.

Thesetof indicatorsisdefinitelynot final. It needsfurther developmentgspeciallyn the areaof the quality
of judicialdecisionsAlso,it would be important to standardizeo somedegreethe waythe questionnaire
isansweredandin particularhow the judgesareinvolved.

8.2 Commentsand clarificationsabout principles

Thequestionnairehasgivenriseto specificobservationsaboutthe principlesthat underliesomeof the
indicatorsthat needto be addressedn the nextversion.Substantialssueghat were raisedin the pilot
studyarediscussedhere briefly.

Standardsabout the duration of cases

It was remarked that binding rules are not consistent with judicial independence.To avoid any
misunderstandingjt must be made absolutelyclear that referencesto W& G I yiR thislderite®t is not
intendedto suggesthat ajudgeis constrainedn anyspecificcase? Accordinglya caseshouldlastaslong
asisneededto adjudicateit properly,and ajudgecannot be boundby anyaveragedurationWa i I yitR I NR
will ultimately dependon the particulardemandsassociatedvith the particularcase.

Providedthat this is clearly understood,there is no inconsistencywith judicial independenceand the
existenceof Wa (0 I yiRthidé@hseQconsideredo be positive.Indicationsthat judgesseeit thiswaycan

9 Thisalsoappliesto question1.5under A aboutthe statusof standardsa prescriptionis not-bindingin the sensediscussed
above.
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be derivedfrom the surveyamongjudgesaboutindependencdseesection5.5,influenceof management
andcolleagies).

Thesameparticipantcommentedthat standardscanbe too shortto allow for the proper adjudicationof
casesandthat the questionnaire(questionsl.7 and 1.8 under A) doesnot allow for this possibility,the
implicationbeingthat shorterisalways better. Whilethe startingpoint of the projectteamisthat the issue
in nearlyall judiciariesisthat casedake muchtoo long,it still would makesenseto addinto the surveythe
option that standardsaretoo short.

Finally,underthis headingit shouldbe noted that generallythe duration of casewhichis the topic of this

areaof quality is a different matter from the time availableto a judgeto adjudicateupon a case.ln most

instanceghe time that ajudgeworkson a caseis a smallfraction of the duration of the case . Theavailable
processingime dependsforemoston budgetsand staffing. Thisimpliesthat a judgemayhaveinsufficient
time to adjudicatecasegroperly,while casedake ages.andviceversa.Therefore,indicatorsl (standards
for duration of casesknd 8 (sufficiencyof time to hearanddecidea case)dealwith different issues.

Authority of judgesto determine procedures:

It wasarguedthat suchauthority impliesthat in exceptionalcasegudgescandeterminethe procedure
againstthe pleasof partiesandthat hiscanonly be the casewhenall proceduralsafeguardgor the parties
are availableto them. Before disregardingthe parties submissionsor taking other court measuresto

determine the procedure,courts must, indeed, ensurethat such measurescomport with due process,
particularlywith the right to be heard.

Proceduresn non-official languages:

The questionwasraisedwhetherit isa goodpracticeto offer proceduresn non-official languagesisedby
nationalminorities,asthiswould forceother partiesandjudgesto usetheselanguagesThiswas,of course,
not the intention of the question,andan elaborationisin order.

Assessmenbf quality of judicial decisions:

Theassessmenof the quality of judicialdecisionsoutsidethe appealprocessmustfind a suitabk balance
between the demandsof quality and independence.lt may be necessaryto develop more detailed
guidelinesto establishwhat is good practice - especially the distinction betweenthe merit of the case
(contentof the decision)andthe craftsmanshipor professionaljuality of the decision.

In addition to these remarks, useful suggestionshave been made to improve the phrasingof the
guestionnairethat canbe easilyaccommodated.

8.3 Nextsteps

Thenextstepisto carryout a criticalreviewof the indicatorsandthe waytheseare measuredandscored
in order to refine the indicators.Also, this should lead to more precisedefinitions and explanationsto
improvethe uniformity of the interpretation of the questions.In addition, it hasto be discussedow the
guestionnairewould preferablybe answered allowingfor input from the judges.

Oncethis hasbeendone,the indicatorscanbe implementedby allmembersand observersof the ENCJAt
amoreabstractlevel Councilof the Judiciaryneedto asserttheir responsibilityfor standardsaboutquality
of justice,for the sakeof quality but alsobecauseof the links and sometimestrade-off betweenquality,
independenceand accountability.Of course,this responsibilitycan only be put into practicein closeco-
operationwith the judges.
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TheENChasdevotedmucheffort to makevisiblehow judicialsystemsactuallyfunctionin keyrespectsjn
particular independenceand accountabilityand now also quality. Thisis a daunting task, given the
differencesin legal systemsand legal culturesacrossEurope.Still, the essentialprinciplesand valuesof
judiciariesarethe same,andin essencealsothe activitiesthat take placein the courts. Theseefforts of the
ENCare not driven by data gatheringfor its own sakeor curiosity, but by the desire of membersand,
increasinglythe observersto improve their judicial systemsby building on strengthsand addressing
weaknessesTheresultingcountry profiles- sofar limited to independenceand accountability- mustbe
usedwith circumspectiondueto the unavoidablearbitrarinessof somecategorizationgsndscoringslt has
been attempted to make the indicators objectively measurable but that is not alwayspossible.Also,
determiningwhat is good and what is lessgood practiceis basedon sharedvaluesand ideaswithin the
ENCJand assuchis not absolutescience Still, the profilesneedto be takenseriouslyto set priorities for
change.

Theextensionof the indicatorsto quality of justiceisanimportant stepfor anumberof reasonsinthe first
place becausandependenceaccountabilityandquality are linkedand needto be consideredogether.In
manyinstancegheseconceptswill re-enforceeachother, but in somecaseghere will be a trade-off. This
trade-off is a responsibilityof Cauncils of the Judiciary In the secondplace, whilst independenceand
accountabilityare not goalsin themselvesguality of justiceis. Forthe Judiciaryto playits role in society,
quality andits evolutionin relation to the changingdemandsof societyrequire permanentattention. It is
essentialfor the ENCJdo addressthesematters, buildingon the reportsit hasmadebefore suchasthose
on judicialreform.

Quality raisesmany complications,especiallyin reconcilingdifferent aspectsof quality or reachinga
balance Asa consequencethe developmentof performanceindicatorson quality will take time and,asin
the caseof independenceand accountability,will be a multi-year project. Thisproject is well worth the
effort, if the membersand obseners use the outcomes,in particular country profiles, to improve their
judicialsystems.

In this undertaking,voicehasbeengivento the judgesof Europeby askingthem abouthow they perceive
their independenceThisisimportant to bringthe judicial perspectiveto the attention of society,but also
to strengthenthe connectionbetweenCouncildor the Judiciaryandthe judgesfor whomtheyareworking.
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European Network of Councils
for the Judiciary (ENCJ)

Réseau européen des Conseils

de la Justice (RECJ)

Questionnaireindicatorsindependenceand accountabilityof the Judiciary
Versionadopted by GAWarsaw2016

INDEPENDENMDICATORS

Objectivelndicators
Objectiveindependenceof the Judiciaryasa whole

1. Legalbasisof the independenceof the Judiciaryasa whole
la.lsthe independenceof the Judiciaryor the judgeformally guaranteede?

N Yes
n No
1b. If the answerto la.isyes,isthis donein/by:

A TheConstitutionor equivalentdocuments?
A Law?
i Constitutionalcourt

10 Seequestionlb.
11 Equivalenceneanshere specificallythat the positionof the Judiciarycannotbe changedby simplemajority.
12 Thatcanbe changedby simplemajority.
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1c. Arejudgesformally bound only by law?

A Yes
n No

1d. If the answerto 1c.isyes,is this guaranteedin/ by:
A TheConstitutionor equivalenttexts
N Law

i Jurisprudence

le.lsthe mechanismto fix the salaryof judgesdetermined by law?

N Yes
n No

1f. If the answerto leisyes,isthis guaranteedin:

A TheConstitutionor equivalenttexts
N Law

1g.Isthere aformal mechanismto adjustthe salariesof judgesto keeppacewith the averagedevelopmentof
salariesin the country and/or with inflation?

N Yes
N No

1h. Isthe involvementof the Judiciaryin law and judicial reform?® formally guaranteed?

Yes
No

i & e B

=

. If the answerto 1h.isyes,isthis donein:

TheConstitutionor equivalentdocuments
Law
Constitutionalcourt

1 5 5

=

. If the answerto 1h.isyes,doesthe Judiciaryhave:

Theright to put forward aformal proposalto changea law
Theright to adviseon legislativeproposals

S S

1k. Isthe Judiciaryinvolvedin the formation and the implementation of judicial reform?

13 Theobjectiveof ajudicialreform processshouldbe to improvethe quality of justiceandthe efficacyof the Judiciarywhile strengthening
and protectingthe independenceof the Judiciaryaccompaniedy measuredo makemore effectiveits responsibiliy andaccountability See
the ENCReporton JudiciaReform2011-2012.
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Yes
No

1 S

1I. Hasthe Judiciaryinitiated judicial reform?

Yes
No

S S

2

Organizationakutonomy of the Judiciary
2a. Doesyour country havea Councilfor the Judiciary*?

N Yes

n No

2b. Isthe position of the Councilfor the Judiciaryformally guaranteed?
Inthe Constitutionor equivalentdocuments

Law
No

S 5 5

2c.Isthe Councilorganizedin accordancewnith ENC&uidelinesconcerning:
1 Atleast50%of the membersof the Councilare judges® N Yesn No

1 Atleast50%of the membersof the Councilarejudges

who are chosenby peers N Yesn No
1 Minister of Justiceis not amemberof the Council N Yesn No
1 TheCouncilcontrolsits own financesindependentlyof
both the legislativeand executivebranche4® n Yesn No
1 TheCouncilcontrolsits own activitiesindependentlyof
both the legislativeand executivebranches N Yesn No

2d. Isthe Councilresponsiblé’ for the following:

14 Seearticle 6 ENCBtatutes Nationalinstitute whichis independentof the executiveand legislature,or
which is autonomousand which ensuresthe final responsibilityfor the support of the Judiciaryin the
independentdeliveryof justice.

15 Onlyin caseof a Councilrepresentingudgesand prosecutors pleaseread magistrates.

16 Thefinancesof the Councilfor the Judiciaryrefer to the budgetof the Councilitself andnot to the
budgetof the Judiciaryasa whole.

17 Responsiblémpliesthat the Councilexecuteshesetasks.Butit canalsomeanthat the Councihas
delegatedthesetasksto a separatebody.
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1
1

2e.If the answerto question2a.is no or if the Councilis hot responsiblein the following areasdo judgeshave

Theappointmentand promotion of magistrates
Thetraining of magistrates

Judicialdiscipline

Judicialkethics

Comphéintsagainstthe Judiciary
Theperformane managemenof the Judiciary
The administrationof courts

Thefinancingof the courts

Proposinglegislationconcerninghe courtsandthe Judiciary®

St S S S S S o,

e B}

n

decisiveinfluenceon decisionsin the following areas?

1
1

3.

Theappointmentand promotion of magistrates
Thetraining of magistrates

Judiciadiscipline

Judicialethics

Compéintsagainstthe Judiciary
Theperformane managemenbf the Judiciary
The administrationof courts

Thefinancingof the courts

Proposindegislationconcerninghe courtsandthe Judiciary®

Fundingof the Judiciary

3a.lIsthe funding of the Judiciarysufficientasto allow the courts:

[severalanswerspossible]

18 Tothe Parliamentor the Ministry of Justice.
19 Tothe Parliamentor the Ministry of Justice.

5 5 5 S S S S S

=

Yes No
Yes No
Yesn No
Yesn No
Yesn No
Yesn No
Yesn No
Yesn No

Yesfj No

Yesnj No
Yesnj No
Yesnj No
Yesnj No
Yesj No
Yesnj No
Yesnj No
Yesnj No

Yesfj No
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Tohandletheir caseload

Toengageexperts/translators/etcin casesvhennecessaryf feespaid by court
Tokeepthe knowledgeand skillsof judgesup to date

Tokeepthe knowledgeand skillsof court staff up to date

Tofacilitate judgesand other personnelin matters of IT-systemspuildingsetc.

1 51 51 51 5

3b. Who makesthe decisions?
[Pleasensertand Hrito the boxthat corresponddo the situationin your country.]
a) Involvementin the preparationof the "budgetallocatedto courts"
b) Formalproposalonthe budgetallocatedto courts
¢) Adoptionofthe budgetallocatedto courts
d) Controlof the budgetallocatedto courts

e) Evaluation/audibof the budgetallocatedto courts

R
O
~
O
~
o
—~
D
~

TheJudiciary

Theexecutive®

Thelegislature

T T
o Bl B 21
o Bl B 21
o Bl B 21
U TUT

3c.In casethe governmentdoesnot allocate sufficient funds, may the Judiciaryaddressthe parliament?

N Yes
n No

3d. Isthe funding of the Judiciarybasedupon transparentand objective criteria?

N Yes
A1 No

3e. If the answerto 3disyes,is the funding basedon:
[severalanswerspossibleg highestscorecounts

Actualcostg! (e.g.numberof judgesand court staff)

59

Workloadof courts

59

Fixedpercentageof governmentexpenditureor GDP

59

20 Suchasthe Minister of Justice
21 Figurebasedupon historicor realizedcosts.
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A Other(specify)X
3f. Where havethesecriteria beendefined
i Inwell-establishedpractice

Inlaw

i B

Other (specify)

i B

4.  Courtmanagement?

4a.Whichauthorities cantake the following decisions?

[Pleasdnsertand Eiréto the boxthat correspondgo the situationin your country.]

a) Generalmanagemenbfacourt

b) Appointmentof court staff (other than judges)

¢) Redeploymenbfjudgesto addressemporaryworkloadissues

d) Otherhumanresourcemanagementecisionon court staff

e) Decisionsegardingthe implementationanduseof Informationand CommunicationTechnologyn courts
f)  Decisiongegardingcourt buildings

g) Decisiongegardingcourtsecurity

h) Decisionsegardingoutreachactivities®

QD
=
O
=
O
~
o
=
D
~
=
«Q
=
=)
=

TheJudiciary

Theexecutive

S S| 3w
= |
v S| 3w
] e & ] s
1 i b ] R
2 | I
e ] B 2 { i 2|
e X1 1 X

Thelegislature

22 Courtmanagementlsorefersto non-budgetarydecisionswith impacton the functioningof the courts.
23 Thisincludesall communicationand promotionalactivitiesaimedto inform societyaboutthe Judiciary
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Objectiveindependenceof the judge

5. Humanresourcedecisionsabout judges

5a. Selectionappointmentand dismissalof judgesand court presidents

Whichauthoritiesor bodieshavethe powerto deliverthe following decisiondn the Judiciary
[Pleasénsertand Eiréto the boxthat correspondgo the situationin your country.]

a) Proposabf candidate$’ for the appointmentasjudges(not supremecourt judges)

b) Decisioi® onthe appointmentof ajudge

¢) Proposafor the dismissabf ajudge

d) Decisioron the dismissabf a judge

e) Proposabf candidatedor the appointmentascourt presidents

f) Decisioron the appointmentof a court president

g) Proposafor the dismissabf acourt president

h) Decisioron the dismissabf a court president

a) |b)y |c) |[d) [e) [f) |g) |h)
TheJudiciary ﬁ ﬁ F] F] ﬁ F] F] Fl
Theexecutive ﬁ ﬁ F] FI FI FI ﬁ Fl
Thelegislature ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ ir] ﬁ

24 Thefinal proposalof candidate(shichis transmittedto the bodythat appoints/electshem.
25 n the context of this question a decisionincludesa binding proposaladdressedto the body which
formally makesthe relevantdecision.
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5b. Selectionappointmentand dismissalof SupremeCourtjudgesand the Presidentof the SupremeCourt

[Pleasénsertand Eiréto the boxthat corresponddo the situationin your country.]
i) Proposabf candidatedor the appointmentasSupremeCourtjudges
j) Decisior® onthe appointmentof a SupremeCourtjudge
k) Proposafor the dismissabf a SupremeCourtjudge
[) Decisioronthe dismissabf a SupremeCourtjudge
m) Proposabf the candidate(sfor the appointmentof the Presidentof the Supeme Court
n) Decisioron the appointmentof the Presidentof the SupremeCourt
0) Proposafor the dismissabf the Presidentof the SupremeCourt

p) Decisioron the dismissabf the Presidentof the SupremeCourt

(D |k | |m) |n) |0 [p)
TheJudiciary ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ
Theexecutive ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ
Thelegislature ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ
5c.lsthe appointment of judgesin compliancewith the ENCJuidelines?
T Isthe appointmentprocessopento publicscrutiny
andfully and properlydocumented N Yesn No

1 Isthe appointmentprocesaundertakenaccordingo publishedcriteria N Yesn No
{ Isthe appointmentof judgessolelybasedon merit N Yesn No

1 Istherein placeawritten policydesignedo encouragediversityin

the rangeof personsavailablefor appointment N Yesn No
1 Doesthe appointmentprocessprovidefor anindependent
complaintprocedure N Yesn No

5d. Evaluation,promotion?’ and training of judges

26 In the context of this question a decisionincludesa binding proposaladdressedto the body which
formally makesthe relevantdecision.
27 Promotionof judgesin the senseof this sub-questionand sub-question5e alsocoversapplicationsby

judgesto a newjudicialpositionwithin the judicialsystem.
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[Pleasensertand Eiréto the boxthat corresponddo the situationin your country.]

a) Decisior® onthe evaluationof ajudge

b) Evaluatiorof the performancemanagemenbf courts
c) Decisioronthe promotionof ajudge

d) Adoptionof ethicalstandards

e) Applicationof ethicalstandards

f) Decisioron the program/contentof trainingfor judges

a) b) c) d) e) |f)
TheJudiciary ﬁ ﬁ ﬁ ﬁ ﬁ ﬁ
Theexecutive ﬁ ﬁ ﬁ ﬁ ﬁ F]
Thelegislature ﬁ ﬁ ﬁ ﬁ ﬁ F]
5e.sthe promotion? of judgesin compliancewith the ENC3tandards?
9 Isthe promotionprocessopento publicscrutinyand fully
and properlydocumented N Yesn No
1 Isthe promotion processundertakenaccordingo publishedcriteria N Yesn No
1 Isthe promotionof judgesis solelybasedon merit N Yesn No
9 Istherein placeawritten policydesignedo encouragediversity
in the rangeof personsavailablefor promotion n Yesn No
| Doesthe promotion processprovidefor anindependent N Yesn No

complaintprocedure

28 |n the context of this question5d) a decisionincludesa binding proposaladdressedo the body which

formally makesthe relevantdecision.

29 Promotionof judgesin the senseof this sub-questionand sub-question5d alsocoversapplicationsby

judgesto new judicialpositionwithin the judicialsystem.
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6. Disciplinarymeasures

6a) Are disciplinarymeasuresagainstjudgesin accordancewith ENC3tandards,namely
1 Istherealist of typesof judicialconducts/ethicghe breach

of whichwould be unacceptable? N Yesn No
1 Isthereatime limit for the conductingof the investigation,

the makingof a decisionandthe impositionof any sanction? N Yes R No
1 Isthe nameof the judgewithheld prior to anysanction

beingimposed? N Yes R No
1 Doesajudgehavethe rightto belegallyrepresentedor

assistecdby a personof her/his choosing? N Yesn No
1 Isthereisaright of appealby way of judicialreviewor

cassatiorappeal? N Yes) No

6b) Whichisthe competentbodyto makethe following decisionsn the context of disciplinaryproceduresagainst
judges?:

(a)Proposalor the appointmentof amemberof the disciplinarybodyfor judges
(b)Decisioron the appointmentof a memberof the disciplinarybodyfor judges
(c) Investigationof a complaintagainsta judge

(d)Proposalfor a disciplinarydecisionregardinga judge
(e)Disciplinarydecisionregardinga judge

(f) Decisioron the follow-up to a complaintagainstthe Judiciarya judge

QD
Nad
O
=
O
—
o
-
D
~
N}

TheJudiciary

Theexecutive

Thelegislature

5 S 5| e
| S| S| S
Y S D I
Y S D I
| S O e
Y S D
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7. Non-transferability of judges®

7a.Canajudgebe transferred (temporarily or permanently)to another judicial office (to other judicial duties,
court or location) without his/her consent?

N Yes (If you haveansweredyes,continueat question7c)
n No

7b.If no, is the non-transferability guaranteedin:

i TheConstitutionor equivalenttext
n Law

A Jurisprudence

7c.If yes,which authority or body decideson a (temporary or permanent)transfer of ajudgewithout his/her
consent?

TheJudiciary
Theexecutive
Thelegislature

1 5 5

7d. Forwhat reasonscana judgebe transferred (temporarily or permanently)without his/her consent?[several
answerspossible]

Fororganizationaleasonssuchas:

i Closureof acourt
N Redeploymenbf resourceson the basisof workload
i Forother reasongspecify: Click or tap here to enter text.

7e.At what level are thesereasonsprescribed?

A Inlaw
A Other(specify):Click or tap here to enter text.

7f. In casea judgeis transferred (temporarily or permanently)without his/her consentis he/she guaranteedan
equivalentpost (in termsof aposition,a I £ I NB X 0 K

A Yes
n No

79.Canajudgeappealif he/sheistransferred (temporarily or permanently)without his/her consent?

30 Not includingneither a measurefollowing disciplinaryproceedingsor the situationsof withdrawal,
recusaland/or challengeof judgesandof reallocationof cases.
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Yes
No

1 S

7h. If yes,which authority or body decideson suchan appeal?
N TheJudiciary

Theexecutive

i B

N Thelegislature

i Other(specify)

7i. Canajudge be taken off a casewithout his/her consent?

Yes
No

i & e B

8. Internal independence

8a. In your system,canhigherrankedjudgeschangea verdict of a lower rankedjudge (outside of an appeal
system,the precedentdoctrine or a preliminary ruling system)?

n Yes

n No

8b. What kind of decisionscan higherrankedjudgesdeliver on their own initiative to ensurethe uniformity
or consistencyof judicial decisions(outside of an appealsystemor the precedentdoctrine)?

None

B}

Non-bindingguidelines
Bindingguidelines

c.Canjudgesat the samelevel developguidelinesto ensureuniformity or consistencyof judicial
ecisions?

o 00 s & B

None

)

Non-bindingguidelines

i B}

Bindingguidelines

i B}

8d. Canthe managementof the court exert pressurein individual caseson the way judgeshandletheir
caseswith respectto the uniformity/consistency?

N Yes

n No
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8e. Canthe managementof the court exert pressurein individual caseson the way judgeshandletheir
caseswith respectto the timeliness/efficiencyof judicial decisions?

N Yes
n No

Subjectiveindependence

9. Independenceasperceivedby society
PleaseR 2 yagswerthesequestionsThedata will befilled in by the secretaryof the projectgroupfor eachmember
andobserver.

9a. Perceivedndependenceaccordingto FlashEurobarometer435 Perceivedndependenceof the national
justice systemsin the EUamongthe generalpublic and FlashEurobarometer436- Perceivedndependenceof
the national justice systemsin the EUamongcompanies

Data: Click or tap here to enter text.
Percentageof respondentsthat rate very goodor fairly good

9b. Perceivedndependenceaccordingto the World Economid-orumCompetitivenesReport20152016 item
1.06.Scoreon 7-point scale.Click or tap here to enter text.

Data:

9c. Perceivedndependenceaccordingto the World JusticeRuleof Lawindex2015 item 1.2. Percentageof
respondents

Data:Click or tap here to enter text.
TotalscoreClickor tap here to enter text.
10. Trustin Judiciary

10a.Are national opinion surveysavailableof the pastthree yearsin which the trust in the Judiciaryis compared
with the executive(national government)and legislature(national parliament)?

A Yes

A1 No

10b. If yes,isthe Judiciary

Rankechigherthan the executiveandlegislaturé?;

Rankedapproximatelyequalto the executiveandlegislature?
Rankedelowthe executiveandlegislature?

1 5 5

31 Theother two branchesof governmentare Parliamentand Executive.
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http://ec.europa.eu/COMMFrontOffice/PublicOpinion/index.cfm/Survey/getSurveyDetail/instruments/FLASH/surveyKy/2116
http://ec.europa.eu/COMMFrontOffice/PublicOpinion/index.cfm/Survey/getSurveyDetail/instruments/FLASH/surveyKy/2132
http://reports.weforum.org/global-competitiveness-report-2015-2016/competitiveness-rankings/#indicatorId=EOSQ144
http://data.worldjusticeproject.org/

11. Perceivedludicialcorruption

PleaseR 2 yagswerthis question.Thedatawill befilled in by the secretaryof the projectgroupfor eachmember
andobserver.

1l1a.Perceivedludicialcorruption accordingto EUANti-Corruptionreport 2014is. Percentageof respondents
that believe corruption is widespread.

12.Independenceasperceivedby the clientsof the courts

12a.Are national client satisfactionsurveysavailade of the pastthree yearswhich containa questionwith
respectto the perceivedindependenceof the Judiciary?

n Yes
n No

12b.If yes,pleasestate the percentageof respondentsthat rate the perceivedindependencevery goodor fairly
goodClickor tap hereto enter text.

13.Independenceasperceivedby judges

PleaseR 2 ya@swerthesequestionsf your countryparticipatedin the ENC$urveyamongprofessionajudgesabout
their independenceThedata will be filled in by the secretaryof the project group for eachmemberand observer
questionl14 of the surveyClickor tap hereto enter text.

13a.Are surveysavailableof the pastthree yearswhich contain questionswith respectto externalandinternal
pressuregjudgesexperienceduring their daily work?

N Yes

n No

13b.If yes,pleasestate the percentageof respondentsthat rate the perceivedindependencevery goodor fairly
goodClickor tap hereto enter text.
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ACCOUNTABILITYDICATORS

Objectiveaccountabilityof the Judiciaryasa whole

1. Allocation of cases
la. Isthere awell-defined mechanismfor the allocation of cases?

N Yes
n No

1b. If yes,where havethesecriteria beendefined?[severalanswerspossible]
A Inwell-establishedpracticeof the court

Inanactadoptedbythe court

i B}

Inimplementingregulations

i B}

Inlaw

i B}

Other (specify):Click or tap here to enter text.

e B}

1c. What arethe criteria for the allocation of cases?

Randombased

S

Specialization

=S}

Experience

=S}

Workload

S

Other (specify):

=S}

1d. Whoassignghe casedo judgesat the courts?
[severalanswerspossible]

Presidenif the courtassigncases

i 2]

A memberof the court staff assignsasege.qg.listing officer)

59

A specialchamberof the court assignsases

59

Thecasesare assignedandomly(e.g.througha computerizedsystem)

59

Other(specifyClick or tap here to enter text.

59

le.Isthe allocation of casessubjectto supervisionwithin the Judiciary?
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Yes
No

1 S

1f. Isthe method of allocation of casespublicly accessible?

N Yes
N No

1g.Arethe partiesentitled to be informed about the allocation of the caseprior to the start of the hearingof the
case?

N Yes
n No

1h. Isthe mechanismof allocation beingapplied uniformly within the country?

N Yes
N No

1li. Isthe motivation for any derogationrecorded?

N Yes
n No

2. Complaintsprocedure
2a.Doesthe Judiciaryor do the individual courts havea complaintprocedure?

N Yes

N No

2b. If the answeron 2a.is yes,doesthis procedureprovide for external participation in the complaint
procedure’

N Yes
n No

32 Externalparticipation in the complaintsprocedurerefersto the participationof representativef civil
societyin the saidprocedure.
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2c.Isit admissibleto complainabout: [severalanswerspossible]
A Behaviourof the judge

Timeliness

9

Administrativemistakes

i B

n Other(specify)Click or tap here to enter text.
2d. Isan appealagainsta decisionon a complaint possible?

N Yes
N No

3. Periodicreporting on the Judiciary
3a.lsanannualreport publishedon how the Judiciaryhasdischargedts functions?

N Yes
n No

3b. If the answerto 3ais yes,who publishesthe report?

A TheJudiciary

i TheExecutive

3c.If the answeron 3a.is yes,doesthis report include data on:
[severalanswerspossible]

Thenumberof completedcases?

i ]

Durationof cases?

i ]

Disciplinarymeasures

i ]

(SuccessfuBomplaints

59

(Successfubequestsfor recusal

59

3d. Are the courtsperiodicallyand publicly benchmarkedwith respectto their performance,
e.g.timeliness?

A Yes
n No

4. Relationswith the press
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4a. Do officials (communicationofficersor pressjudges)of the courts explainjudicial decisionsto the media?

N Yes
N No

4b. Hasthe Judiciaryestablishedpressguidelines?

N Yes
n No
4c.Doesthe Judiciarygive authorizationto broadcastcourt caseghat draw particular publicinterest on

television?

Yes
No

S S

5. Externalreview
5a.Isthe performanceof the courtsregularlyreviewed or evaluatedby external bodies?

N Yes
n No

5b. Who cancommissionan external review of the Judiciary?
[severalanswerspossible]

TheJudiciary

i ]

Theexecutive

i ]

Thelegislature

i ]
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Objectiveaccountabilityof the judge

6. Codeor guidelinesof judicial ethics
6a. Doesthe Judiciaryhavea codeor guidelinesof judicial ethics?

N Yes
n No

6b. If the answerto 6a.isyes,isit availableto the public?

N Yes
N No
6c.Isjudicial training on judicial ethicsavailable?

N Yes
n No
6d. Isthere a body with responsibilityto provide judgeswith guidanceor adviceon ethicalissues?

N Yes
i No

7. Withdrawal and recusal

7a.lsajudgeobligedto withdraw from adjudicatinga caseif the judge believesthat impatrtiality isin questionor
compromisedor that there is areasonableperceptionof bias?

N Yes
n No

7b. If yes,what is the sourceof the obligation to withdraw from adjudicatinga case?
[one answerpossible]

Awell-egablishedpracticeof judges

59

Setin anactadoptedby a court

59

Setin anactadoptedby the Counciffor the Judiciary

59

Setin anactadoptedby the Minister of justice

59

Setin law

59

Other (specify):

59

7c.If ajudgedisrespectdhe obligation to withdraw from adjudicatinga case which sanctionscouldthe judgebe
subjectedto?
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[severalanswerspossible]

Oralwarning

53

Written warning

9

Suspension

i B

Disciplinarydismissal

i B

n None

7d. Whichauthority or body takesthe first decisionon arequestfor recusalby a party who considersthat a
judgeis partial / biased?[severalanswerspossible]

A TheJudiciary

Theexecutive

i ]

Other(specify):Click or tap here to enter text.

S

7e.lsan appealagainsta decisionon a requestfor recusalpossible?
N Yes

N No

7f. If yes,which authority or body decideson suchan appeal?

TheJudiciary
Theexecutive
Other (specify):Click or tap here to enter text.

& S & S )

8. Admissibility of accessoryunctions and disclosureof interests

8a. Arejudgesallowedto haveother functions?

N Yes
N No (If youhaveansweredno, continueat question8f)

8Db. Isan authorisationfor the exerciseof accessoryunctions by judgesnecessary?

n Yes

A1 No

8c.If the answerto 8b. isyes,who givesauthorisation?
TheJudiciary

TheExecutive
Thelegislature

1 51 5

8d. If 8aisyes,isthere aregisterof the other jobs and/or functionsjudgeshave?

N Yes
A No
104
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8e.If the answerto 8disyesisthis registerpublic?

A Yes
n No

8f. Isthere aregisterwhich disclosedinancialinterestsjudgesmay have?

N Yespleasespecifythe minimumamountwhichneedsto be disclosedClick or tap here to enter text.

n No
8¢.If the answerto 8f isyes,is this registerpublic?

Yes
No

S S

9. Understandableproceedings
9a. Arejudgesobligedto assistparties and court usersin understandingthe proceedings?

N Yes
n No

9b. In providing the assistanceaeferred to in question9a, are judgesrequiredto haveparticular regardfor any of
the following categoriesof court users?:

Children

Youth

Disabledpeople(physically/mentally)

Victims

Thosefor whomthe nationallanguages not their mother tongue
Selfrepresenteditigants

1 51 SO 51 51 O

9c.Dojudgesgettraining in how to: [severalanswerspossible]

i Conducthearingsn anunderstandablenannerto courtusers?

Explainthe proceedingsn anunderstandablemannerto court users?

Explainthe decisionsn anunderstandablemannerto court users?

Conducthearings/explairthe proceedings/explaitthe decisiondn an understandablemanner,in particularin
relationto the categorieddentifiedin question9b)?

D 51 D -
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Questionnaire 2017
Members

Legal basis of independence
Council for the Judiciary
Funding for the Judiciary
Court Management

HR decision about judges
Disciplinary measures
Non-transferability of judges
Internal Independence
Perceived by society

Trust in Judiciary

Perceived judicial corruption
Perceived by clients
Perceived by judges
Allocation of cases
Complaints procedure
Periodic reporting

Relation with press

External review

Code of judi
Withdrawal and recusal

| ethics

Accessory functions/disclosure
Understandable proceedings

Netherlands Belgium Bulgaria Croatia Denmark Eng Wal France Hungary Ireland Italy Latvia Lithuania Poland Portugal Romania Scotland Slovakia Slovenia Spain

74
8,2
85
10,0
6,9
9,0
89
78
8,5
10,0
7,0
7.8
9.1
41
71
10,0
10,0
6,0
10,0
6,7
50
10,0

71
9,4
43
3,8
74
9,0
7,0
89
73

10,0
5,0
0,0
82
47
71
44
6,7

10,0

10,0

10,0
1,0
6,1

79
10,0
6,1
8.8
9,2
10,0
9,0
8.2
34
0,0
1,0
0,0
6,6
9.4
8,6
89
10,0
10,0
10,0
8,7
50
81

7,3
9.4
51
5,0
8,8
10,0
9,0
3,6
40
6,7
1,0
0,0
7,0
8,2
43
2,2
10,0
4,0
7,5
7,3
10,0
8,9

5,4
9.4
9,0
10,0
8,2
7,2
10,0
89
9,0
10,0
9,0
10,0
9,8
6,5
8,6
10,0
10,0
4,0
7,5
10,0
50
10,0

3,6
6,5
7.9
3.8
7,3
10,0
8,0
8,9
8,2
10,0
7,0
0,0
9,3
3,9
8,6
9,7
10,0
8,0
10,0
10,0
3,0
10,0

6,0
7,6
7,5
81
7,8
9,2
10,0
8,9
6,7
0,0
7,0
0,0
1,6
7,1
7,1
9,4
10,0
4.0
10,0
10,0
6,5
10,0

89
10,0
83
10,0
8,7
9,0
9,0
71
43
10,0
7,0
0,0
0,0
8,2
71
39
6,7
6,0
10,0
6,7
55
10,0

6,5
41
59
10,0
21
0,0
4,0
9,6
84
0,0
7,0
0,0
91
41
5,7
0,0
0,0
0,0
0,0
5,3
50
6,7

7.9
9.4
4,3
2,5
10,0
9,2
10,0
8,9
49
10,0
5,0
0,0
81
71
8,6
8.9
6,7
8,0
7,5
9,3
4,0
89

6,3
3,5
7,0
3,8
5,7
9,6
7,0
79
4.8
10,0
3,0
0,0
6,7
71
8,6
3,6
10,0
10,0
10,0
8,7
8,0
3,3

5,4
10,0
6,2
81
5,7
10,0
2,6
10,0
5,4
10,0
1,0
0,0
73
7,6
71
33
6,7
40
10,0
73
3,0
10,0

7,5
6,5
25
44
85
96
95
89
52

10,0
5,0
0,0
7,7
6,5
8,6
33

10,0
8,0

10,0
87
80

10,0

5,2
6,5
2,6
19
8.4
10,0
10,0
10,0
59
3,3
1,0
0,0
7.8
8,2
8,6
0,0
0,0
4,0
2,5
73
50
0,0

73
8,8
4,2
3,6
8,6
9,6
10,0
79
6,0
10,0
1,0
0,0
81
8,2
10,0
10,0
6,7
6,0
10,0
10,0
50
10,0

56
59
7,5
44
6,7

10,0
55
79
82

10,0
7,0
0,0
93
6,5
8,6
92

10,0

10,0

10,0

10,0
30

10,0

8,4
8,2
4,7
5,0
71
9,2
9,5
79
2,7
0,0
1,0
0,0
7,7
8,2
71
83
33
8,0
10,0
6,7
7,0
9,4

7.9
10,0
51
1.5
7.9
9,6
10,0
6,8
4.5
10,0
1,0
0,0
74
7.1
8,6
8.9
3.3
0,0
10,0
8,7
55
1,2

73
8,8
41
31
10,0
10,0
10,0
89
51
10,0
3,0
0,0
7,5
8,2
71
9,4
10,0
6,0
10,0
8,7
50
9,2
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Questionnaire 2017

Observers Austria Finland Germany Norway Sweden

Legal basis of independence 7,5 6,2 84 5,4 5,7
Council for the Judiciary 7.8 7.8 10,0 8,2 4,4
Funding for the Judiciary 5,7 4,1 8,2 8,2 6,7
Court Management 3,1 5.0 5,6 8,8 5,6
HR decision about judges 5,3 33 7,5 4,4 5,2
Disciplinary measures 8,0 2,9 57 7.2 3,4
Non-transferability of judges 9,0 4.0 10,0 9,5 8,0
Internal Independence 10,0 7.9 10,0 8,9 6,8
Perceived by society 7.8 8,9 7,9 9,3 8,2
Trust in Judiciary 10,0 0,0 0,0 10,0 10,0
Perceived judicial corruption 7,0 9,0 8,5 0,0 9,0
Perceived by clients 0,0 0,0 7.8 0,0 0,0
Perceived by judges 8,9 9,4 8,5 9,2 8,6
Allocation of cases 8,8 4,1 8,8 2,9 71
Complaints procedure 5,7 7.1 8,6 5,7 0,0
Periodic reporting 0,0 7.8 3.1 9,2 2,2
Relation with press 6,7 3,3 6,7 10,0 6,7
External review 10,0 0,0 0,0 0,0 4.0
Code of judicial ethics 7.5 7.5 7.5 10,0 7.5
Withdrawal and recusal 10,0 3,1 10,0 8,0 8,0
Accessory functions/disclosure 0,0 7.5 6,5 9,5 3,5
Understandable proceedings 10,0 4,2 10,0 9,4 3,3
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Generalremark: Thisquestionnaireis filled in by representativesof the Councilor equivalentbody, but the
answersshouldreflect the opinionin the courts.

A. Timelinessand casemanagement

Indicator Al: standardsfor the duration of cases
1.1 Arestandard$? - either formal or informal - for the duration of casesat first instancecourts?

Criminalcases CivilCases
Yes 5 3
No 5 3

1.2 If the answerto 1.1isyes,do standardsapplyto the overall procedure(from beginningto end), to specific
phasesf proceduressuchasthe time betweenhearinganddecision,or to both?

Criminalcases CivilCases
Theoverallprocedure 4 4
Specifiphasef procedures 3 g

1.3 Are standard$* - either formal or informal - for the duration of casesn placeat appealcourts?

Criminalcases CivilCases
Yes 3 3
No 3 5

1.4 If the answerto 1.3isyes,do standardsapplyto the overall procedure(from beginningto end),to specific
phasesof proceduressuchasfor the time betweenhearinganddecisionor both?

Criminalcases CivilCases
Theoverallprocedure 4 3
Specifiphasesf procedures 3 3
1.5 Whatisthe statusof the standards?
Criminalcases CivilCases
Prescription 3 3
Target 3 3
Recommendation 3 3
Aspiration 5 3
1.6 Whatisthe sourceof the standards?
Criminalcases CivilCases
Law 3 3
Regulation®f the Judiciaryasa 5 3
whole

33 Standardin usedherein the senseof norm. A standardcanbe implementedin diverseways,ranging
from law to custom.
34 Standardin usedherein the senseof norm. A standardcanbe implementedin diverseways,ranging
from law to custom.
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Courtregulations

Professionapractice

1.7 Are standardsambitiousat the first instancecourts?

Criminalcases

CivilCases

canbe easilyachieved

3

d

require someeffort

requirereal effort

require hard effort

4
4
4

19
19
19

1.8 Are standardsambitiousat the appealcourts?

Criminalcases

CivilCases

canbe easilyachieved

9

19

require someeffort

9

19

requirereal effort

require hard effort

1.9 Are standardsrealizedin practicein first instancecourts?

Criminalcases

CivilCases

All courts

o

19

Most courts

o

19

Somecourts

None

1.10If the standardsare not fully realized,is this causedby a lackof humanresourcesor budgets?

Criminalcases

CivilCases

Humanresources

o

19

Budget

o

19

1.11Arestandardgealizedin practicein appealcourts?

Criminalcases

CivilCases

All courts

5

19

Most courts

5

19

Somecourts

None

1.12If the standardsare not fully realized is this causedby a lackof humanresourceor budgets?

Criminalcases

CivilCases
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Humanresources

Budget

1.13lIsinformationaboutthe realizationof timelinessstandardsaccessiblé¢o the public?

Criminalcases CivilCases
Availableon website 5 3
Availableuponrequest 5 3
No 3 5
1.14Arecourt managemenpracticesavailableto facilitate implementation?
Criminalcases CivilCases
All courts 5 3
Most courts 3 3
Somecourts 3 3
None > 5
1.15Whathappensin casejudgesdo not meetthe standards?
Criminalcases CivilCases

Discussiometweencourt
managementandjudgeto
complyor explain

5

19

Administrativemeasures(For
examplereducingcaseload, re-
allocatingresource$}

Disciplinarymeasures

1.16Whatisthe overalf® impactof standardsin practiceon the followingin criminalandcivil cases?

Criminalcases Verypositive | Positive Neutral Negative Verynegative
Durationof cases A A n n n
Accesdo justice A N n n n
Qualityof decisions A A n N i
Efficiency A A n n i
Civilcases Verypositive |  Positive Neutral Negative Verynegative
Durationof cases A A n N i
Accesso justice A n n N i
Qualityof decisions A A n N i

35 To simplify no distinction is made betweenfirst instanceand appealcourts in this question.
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Efficiency

53
59
5
5}
i )

Indicator A2: authority of judgesto determine procedures
2.1Dojudgesat first instancecourtshavethe authority to determinethe procedurein a case(to fit the procedure
to the case)whetheror not after hearingparties?

Criminalcases CivilCases
Alltypesof cases 5 d
Most typesof cases 3 d
Sometypesof cases 3 d
None 3 3

2.21sthis authority actuallyusedin relevantcasesn first instancecourts?

Criminalcases CivilCases
Most of the time 3 3
Regularly 3 ]
Occasionally 3 3
Onarare exception 3 3
Never ] 3

2.3Dojudgesat first instancecourtshavethe authority to enforcethe determinedprocedureif a party doesnot

conform?
Criminalcases CivilCases
Yes 3 3
No 3 3

2.4Dojudgesat appealcourtshavethe authority to determinethe procedurein a case(to fit the procedureto the

case)whetheror not after hearingparties?
Criminalcases CivilCases
Alltypesof cases 3 3
Most typesof cases 3 3
Sometypesof cases 3 3
None 3 3

2.51sthis authority actuallyusedin relevantcasedn appealcourts?

Criminalcases CivilCases
Most of the time 3 3
Regularly 3 3
Occasionally 5 ]
Onarare exception 3 3
Never 5 5

2.6 Dojudgesat the appealcourtshavethe authority to enforcethe determinedprocedureif a party doesnot

conform?
Criminalcases CivilCases
Yes 3 3
No 3 3
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2.7Whatisthe overalf® impactof the authority of judgesto determineproceduresin criminalandcivil cases?
Criminal Verypositive Positive Neutral Negative Verynegative
Cases
Durationof e e ' e e
cases
Accesdo r ' r r r
Justice
Qualityof C . C . .
decisions
Efficiency e e e e e
Civilcases Verypositive Positive Neutral Negative Verynegative
Durationof 'S 'S 'S 'S 'S
cases
Accesdo i ' i i i
Justice
Qualityof C C C e e
decisions
Efficiency 'S 'S 'S 'S 'S

Indicator A3: summary/ simplified procedures’
3.1 Aresummaryor simplifiedproceduresavailablein first instancecourts?

Criminalcases CivilCases
Alltypesof cases 3 J
Mosttypesof cases 3 J
Sometypesof cases 3 3
None 5 3

3.2Dolimitationsapplyto theseproceduresn first instancecourts?
i time pressurerequired

Criminalcases CivilCases
Yes 3 3
No > 5

i Pettycrimeor low valueof the caserequired

Criminalcases CivilCases
Yes 8 19
No 3 5
1 exclusiorof specificcases
| \ Criminalcases CivilCases

36 To simplify no distinction is made betweenfirst instanceand appealcourts in this question.

37 Asindicatedby Opinion no 6 of the CCJRhere are major differencesin terminologyin this area.Not all statesunderstandthe conceptof
summary simplifiedandacceleratedproceduresn the samesense Pleaseanswerthis questionaccordingo your system,with a short-cut
or fasttrack procedurein mind.
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Yes 5 5
No ) )

3.3 Aresummaryproceduresusedin practicein first instancecourts?

Criminalcases CivilCases
Regularly 5 ]
Occasionally 3 3
Onarare exception 3 3
Never 3 5

3.4 Are summaryproceduresavailablein appealcourts?

Criminalcases CivilCases
Alltypesof cases 3 3
Most typesof cases 3 3
Sometypesof cases 3 3
None 3 3

3.5Dolimitations applyto theseproceduresn appealcourts?
T time pressurerequired

Criminalcases CivilCases
Yes 5 3
No d )

9 petty crimeor low valueof the case

Criminalcases CivilCases
Yes 5 5
No ) 5
T exclusiorof specificcases
Criminalcases CivilCases
Yes 3 3
No 3 5

3.6 Are summaryproceduresusedin practicein appealcourts?

Criminalcases CivilCases
Regularly 3 3
Occasionally 5 5
Onarare exception 3 3
Never 3 3

3.7Whatisthe overalf® impactof summaryproceduresn criminalandcivilcases?

38 To simplify no distinction is made betweenfirst instanceand appealcourts in this question.
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